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PREFACE. 



What is contraband of war and what is not 
are always questions of great legal importance 
and interest. And with the large trade which 
continues to be carried on by the States of 
North America, now unhappily engaged in 
civil war, with our chief mercantile communi- 
ties, and West Indian and Canadian colonies, 
it is manifest that they must soon thrust 
themselves prominently upon the commercial 
world, and so upon the legal community. It 
may not be amiss, therefore, to institute a 
few inquiries in this somewhat diflScult ques- 
tion of jurisprudence, not only with a view of 
collecting the cases, and arranging and evolving 
out the principles of the authorities on it, 
for the use of the profession, but also to 
afford practical information for those more im- 
mediately interested. For since all vessels 
sailing for the ports of belligerent states are 
liable at any moment to be overhauled and 
confiscated for having goods contraband of war 
a2 
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on board ; and since the catalogue of what 
articles are contraband is so lai^e, and em- 
braces many matters the least of all suspected 
to be such, and since the circumstances under 
which even these will or will not be contraband 
are so capricious, it is clearly of importance to 
the commercial circles to know what matters 
are forbidden to traffic by the laws of war and 
what are not. 

With the object of making the work as 
practical as possible, I have kept as clear as 
was compatible with my task of the learned 
opinions of the Jurisprudentists, and have ad- 
hered closely to the decisions of judges, espe- 
cially those of Sir William Scott, and the 
writings of such men as Story, Kent and 
Wheaton. Those only who have looked into 
the learned and ingenious writers of the seven- 
teenth century on International Law, who all, 
as to the question of contraband of war, were 
influenced by the prejudices of the times and 
country in which they wrote, can form any idea 
of the stupendous state of doubt and difficulty 
legal science can attain to. They only can ap- 
preciate the difficult task which Sir William 
Scott performed when, in view and contempla- 
tion of all these, he delivered those remarkable 
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decisions contained in Robinson's Admiralty 
Reports, which reduced to principle, order and 
authority what had theretofore been a confused 
mass and of conflicting wisdom and ill-digested 
learning. 

My work has been a simple one, namely, of 
arranging those decisions in their natural and 
proper order, and, when thus prepared, of 
squeezing out of them such further corollaries, 
inferences, axioms, deductions and maxims as 
they could be fairly made to yield; and by the 
aid of these, both as in themselves and in com- 
bination with the original decisions, in solving 
all such other questions as presented themselves 
during the investigation of the subject. With 
what success it is for others to decide. 

To better effectuate this I have adopted, in 
addition to the ordinary method of legal trea- 
tises, a somewhat novel plan of reducing the 
principle of the various cases on any given 
point into the form of a legal aphorism, and of 
placing it at the commencement of each chap- 
ter, to serve alike as a guide to, and as a reduc- 
tion within the narrowest limits of, its contents. 
Legal maxims were much in vogue in former 
times, both as a means of inculcating as well as 
of expounding the principles of law. And as 
a3 
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the analytical results or primary elements of 
things are always more portable, and capable 
of a more universal application, than the things 
themselves, and as it has appeared to me that 
this principle might be applied to law, and the 
use of proverbial philosophy advantageously 
restored to it, I have adopted it systematically 
throughout the whole of this work. 



CONTENTS. 



Chapter I. 
ON WHAT LAW CONTRABAND OF WAR DEPENDS. 

PAGE 

Difficulties of the Question 1 

American and our Laws the same . . • . . . • • 2 

Governments bound by that Law . . . . . . . . 4 

Prize Courts belong to Foreigners . • . . • • . . 6 



Chapter II. 

ORIGIN OF THE RIGHT OF. 

Origin of the Contraband of War . . . . . . . • 6 

Rights of Belligerents to interdict Supplies • . . • 6 

Rights of Neutrals to trade 7 

Difficulty lies in the Conflict of these two Principles . . 7 

Grotius's Division of the Subject 8 

By modern Law, is Question of Evidence 9 



Chapter III. 
AS DEPENDS ON PLACE OF EXPORT. 

Rule : Natural Produce, Neutrality and Nationality make free 

Goods 11 

Whether Goods must be natural Produce 11 

Applies to all Goods not contraband • • . . . . 12 

Producing Country must be Neutral 13 

What may be said to be the producing Country . • . . 14 

Proofs of a Country 15 

Goods must belong to a Native of it 15 

Goods not liable though destined for a blockaded Coast . . 15 

But not if destined to Port of Naval Equipment . . . . 17 



Vlll CONTENTS. 

Chapter IV. 
AS DEPENDS ON PORT OF DESTINATION. 

PAGE 

General Rule : Doubtful Goods qf a Doubtful Power, bound 

to a Doubtful Port, free 20 

2nd Rule : Such Goods bound to Naval Port contraband . . 20 

See Addenda (A) .. 105 

Leading Cases and Examples 23 

Goods must be actually going to Naval Port . . . . 24 

Change of Destination by force of circumstances . . . . 25 

American Authorities diner 25 

Change of Destination by the Captain . • . • 27 

What is the Port of Destination 28 



Chapter V. 
AS depends on the nature of the thing. 

Grotius's First Rule and Bynkershoek's Objections .. 31 

How far Goods must be solely applicable to purposes of War 34 

See Addenda (B) .. 108 

Articles directly applicable • . • • . . • • . . 36 

Manufactured and raw Goods 36 

The Court will deal with the real character of the Goods . . 39 

Evidence of, how obtained 39 

The Effect of belonging to the first or second Degree of 

Contraband 40 



Chapter VI. 

arms and AMxMUNITION. 

General Rule : Arms and Ammunition, or all things solely and 
directly applicable in war, on the road to an enemy, are 

eotitraband . . . . . . . . . . . . . . 41 

Must be things directly as well as solely applicable to War 41 

What are Arms and Ammunition . . • . • • . . 41 

Lead, Iron, Copper and Tin not contraband . • • • 45 

Sulphur and Saltpetre 47 

See Addenda (D) ..111 

Gun-barrels, Gun-locks and Stocks 48 



CONTENTS. IX 

Chapter VII. 
SHIPS. 

PAGE 

General Rule : A Friend* s Ships in a Foe's service are Foes . . 50 
Whether Vessels of an indefinite character sold to an Enemy 

are contraband . . . . • • . . . . . . 52 

Ships acting as Transports are contraband . . . . 54 

When Ships carrying contraband Goods are contraband • . 54 
Ships carrying Goods contraband and having fraudulent 

Papers, when forfeited 56 



Chapter VIII. 

MARINE STORES. 

General Rule : Ships and what Ships are made fronif in con- 
traband of wary is the same thing . . .. . . 57 

Ship's Timber contraband in the first Degree . . 57, 105 

Masts contraband . • . . . • . . . . . . 59 

Balks and Deals, when contraband 60 

Copper Sheets, Iron 61,62 

SaUcloth and Hemp and Cordage .. 62 

PitchandTar 63 

Tallow and Rosin 63 

Goods bought by proceeds of Contraband • . . . • • 64 

Captain bound to know his Cargo . . 64 



Chapter IX. 

ENGINES, machinery AND COALS. 

Engines for propelling Vessels contraband in degree ac- 
cording to intended use 66 

Addenda (C) ..111 
Machinery for making Arms and Ammunition . . • . 68 
Parts of Engines, Boilers, Shafts, Wheels, &c. contraband 68 
The Orders in Council of February, 1854, too loose . . 68 

Coals, when contraband .. •• .. .. ..71 



X CONTENTS. 

Chapter X. 

MONEY. 

PAGE 

General Rule : Money, and what Standi for Money , in contra^ 

band of war t are liable .. .. .. •• ..73 

As to Money being contraband 73 

Vattel's Exception in favour of Money-lending Nations . . 74 
Whether raising Money in this Country for a Neutral Bel- 
ligerent Power is unlawful 74 



Chapter XI. 

PROVISIONS. 

Rule : Previsions going as Provend for Armies or Navies are 

lawful Prize 77 

Opinionx n* Grotius, Vattel and Valin 77 

Modem French Law as to . . . . . • . . . . 78 

Former Law of England as to 78 

Dispute between England and America in the great War . . 79 

Modem English Law as to . . . . . . . . . . 83 

The same Doctrine held by the American Courts . . . . 85 

Distinction between English and Foreign Law as to Pro- 
visions •• •• .. •• •• •• ..86 

Com, Wine and Oil 87 

Cheese, Butter and Salt Fish 88 

Salt Beef and Salt Pork 89 

Biscuits, Flour, &c. .. 89 



Chapter XII. 

THE DOCTRINE OF PRE-EMPTION. 

Rule : In Contraband, whatever may be qf use in War may be 

taken on Payment . . • • . . . . . . . • 91 

Origin and Importance of the Doctrine 92 

Applies to all Goods of a doubtful Character . . . . 93 

When it can be enforced and when it can be claimed • . 94 

How carried out 94 

What Sum allowed for probable Profit 94 

Price of Insurance, when allowed 96 



CONTENTS. XI 

Chapter XIII. 
ATTEMPTS AT FRAUD. 

PAGE 

Rule: Fraud forfeits all neutral Rights 97 

Importance of avoiding attempts at Fraud • . • . . . 97 

What are such attempts 97 

Vessel out of her course . . . . • • • • . . 97 
Destroying Ship's Papers .. .. .. .. ••98 

The Effect of Fraud 98 

What is Evidence of Fraud 99 



^Chapter XIV. 
PENALTY FOR CARRYING CONTRABAND. 

Rule : Contraband confiscates all qf same Bulk and qf the same 

Owner 100 

Ancient and modem Practice as to Contraband . . . . 100 
Where the Ship and the Goods have different Owners . . 100 
Contraband confiscates innocent Goods of the same Owner 100 
Mr. Kent's Summary of the Laws as to the Penalty of Con- 
traband 102 



ADDENDA. 

(A.)— Rule as to Doubtful Goods of a Doubtful Owner to a 

Doubtful Port 105 

( B.)— What Articles contraband of War 108 

(C.) — Raw or manufactured Goods .. .. .. ..Ill 

(D.)— Sulphur and Saltpetre Ill 

(E.) — Secreting Despatches 112 

(F.)— Marine Stores 113 



WHAT IS CONTRABAND OF WAR. 



CHAPTER I. 

ON WHAT LAW IT DEPENDS. 



Difficulty of the Question. 

By whom Question to be de- 
cided. 

Depends on the Law of Na- 
tions — to he decided in Prize 
Courts, 

TJie American and English In- 



terpretation (f that Law the 

same. 
Governments bound by that Law. 
The Prize Courts of a Country 

belong to Foreigners as well 

as the Subjects thereof. 



What is and what is not contraband of war Difficulty of 

the question. 

has long been a question of difficulty, not only 
in the Cabinets of jurisconsults but in those of 
diplomatists and statesmen — not unfrequently 
superinducing a supplemental war to that al- 
ready raging — as occurred between England 
and the United States in 1812. Grotius says, 
" Nam et olim et nuper de ea re acriter certatum 
" scimus cum alii belli rigorem alii commerciorum 
" libertatem defenderent*' (a). So, according to 

(a) Grot de Jur. Belli et Pacis, lib. 3, cap. 1, p. v. 1. 

B 
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a learned American authority, "In attempt- 
" ing to define what are contraband goods of 
" war, the authorities vary or are deficient in 
" precision, and the subject has long been a 
" fi-uitfiil source of dispute between neutral and 
" belligerent nations" (J). 

The decision lies always with the Prize Court 
of the captor, and that decision is to be arrived 
at by reference to the law of nations, which is 
binding on all civilized countries. And though 
each country has the right of, and, in fact, does 
interpret for itself what that law is, yet this is 
done by reference, and obedience to certain 
known opinions and writings of the Jurispru- 
dentists, which are accepted and acted on by all 
American as authorities in the matter. As regards the 

and our laws ° 

the same. Statcs of North America, this branch of the law 
is peculiarly well defined and accessible to Eng- 
lish lawyers. The ablest modem writers on In- 
ternational Law, — Kent, Story, Wheaton, Flan- 
ders and Parsons, —are Americans. These, by 
the high standing of their works and the copious 
investigation of the subject, aided by and based 
upon the opinions of Grotius, Bynkershoek, 
Valin, Hubner, Vattel and other writers, and 
especially upon the well-known decisions of Sir 
{b) 1 Kent, Comm. 142. 
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William Scott, afterwards Lord Stowell, have 
pointed out, and, as it were, strictly compro- 
mised, if that were necessary, the American 
Courts of Justice and statesmen to a known 
and already fixed path of jurisprudence. 

But more than this. By an Ordinance in 
1781, as previously in 1775, the American 
Congress formally adopted the law of nations 
as its guide in all questions of contraband of 
war and prize (c). And, on the authority of 
Judge Story, in confirmation of the known 
course of the Courts, and the constant practice 
of authors, " the rules of the British Courts of 
" Admiralty, as far as the cases have arisen to 
" which they would apply, have been formally 
^' recognized and enforced by the Supreme 
" Courts of the United States" {d). So that 
it may even be said that we are quite com- 
petent to decide here what will be held in any 
given case by their Courts out there; or, at 
least, as far as their own lawyers are, and as far 
as it is possible to forestal a judicial decision, 
since we draw our wisdom from the same 



(c) 1 Kent, Comm. 1, note. 

(d) Story's Notes to Wheaton's Admiralty Reports in 
Pratt's edit. p. 15. See 1 Kent, Comm. 147. 

b2 
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fountain head, and do homage to the same 
authorities. 
Governments And there is no reason to suppose that the 

bound by "^ '• 

that law. course thus marked out by the most learned 
and esteemed authorities of America, and by 
its own legislative acts, will be swerved from. 
Notwithstanding some violent propositions that 
have been made, the governments of the bel- 
ligerent states, in all their recent diplomatic 
relations with the representatives of foreign 
powers, have professed to act, and, so far as 
they have gone, have really acted in strict con- 
formity with it. No doubt but that they, the 
same as others, and as the Queen in Council 
in this country, have the right of making such 
orders and issuing such instructions for regu- 
lating the proceedings as to prize and contra- 
band of war, and what shall be considered such, 
and they shall think proper. But, as Lord 
Stowell said, in relation to similar proceedings 
in England, " It is not inconsistent with the 
" freedom of the Courts to follow the law of 
" nations, because such orders and instructions 
" are drawn up in pursuance of it" (e). And it 
is the duty and practice of governments in 

{e) Edwards' Jurisdiction of Admiralty Court, p. 240. 
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such cases to follow the opinions and decisions 
of its legal officers. As said by the same au- 
thority elsewhere : — *' The Prize Court in this Pri»e courts 

belong to fo- 

" country belongs to other nations as well as ^eiK^e"- 
" our own, and what foreigners have a right to 
" demand from it is, the administration of the 
" law of nations simply, and exclusively of the 
" introduction of principles borrowed from 
" our municipal jurisprudence" (/). So it is 
said to be the duty of the Prize Court to 
administer the law of nations to the subjects 
of other countries (g). 

(/) The Recovery f 6 Rob. 341. 

{g) The Fox and others, Edwards' Adm. Rep. 311. 
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CHAPTER II. 



ORIGIN OF THE RIGHT OF. 



Origin of the Right. 

The Righis •/* Bettigerents to 

interdict Supphes to an 

Enemy, 
The Rights qfNeuirats to trade 

wHh Nations thetf are in 

amitj^ t4}itb. 



The Question of Contraband 

lies in the C&nfiict of these 

two Rights. 
The division of the Subject hp 

Grotius. 
By Modern Law is Question of 

Evidence. 



Origin of the The question of Contraband of war arises from 

fcontraband * 

of war. ^j^g conflicting claims, having their origin in the 

conflicting interests of belligerents and neutrals 

Rights of in times of hostility. The former insist that 

belligerents 

to interdict they havc a right to prevent all supplies that 
can increase the powers of offkice and defence 
from going to an enemy, and that, by any at- 
tempt to convey such goods, the party makes 
himself thereby one of them, and liable to be 
treated as such by having his goods seized. 
And if this appear a little harsh, they contend 
that, since it is not possible, or even probable, 
that a belligerent will succeed in intercepting 
contraband in all cases, when he does, he is 
driven to make an example^ by confiscation^ in 
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order to deter those parties and others from a 
like offence. 

To these general principles the advocates in Rights of 

neutrals to 

favour of neutral privileges assent, but they insist trade, 
that, as they are no parties to the quarrel, their 
natural right to trade with either of the bellige- 
rent states, with whom they at least are still in 
a state of amity, must be respected, and not in- 
terfered with beyond what is absolutely required 
by the real necessity of the case. And, there- 
fore, that a belligerent's interdiction and confis- 
cation must be strictly applied to such goods 
as are directly of assistance in the maintenance 
of the war, and only to such; and that any 
mere disposition to annoy an enemy, or to crip- 
ple his resources generally, must not be in- 
dulged in to the wanton injury of themselves, 
by depriving them of a customary market for 
their goods, or interfering with their usual 
trade. 

And these propositions belligerents in their Difficulty lies 

in the con- 

tum admit, and it is one to which the North fl^ct of these 

' two princi- 

American States, when neutrals, in the war at ^^®** 
the close of the last century, especially gave ad- 
herence to in the broadest sense. And thus the 
whole difficulty is in ascertaining what are such 
goods as can be fairly said to contribute to 
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increase the powers of aggression and defence 
of a people. Contraband or not contraband 
lies in the point of contact or conflict, as it 
were, of these two sets of principles, representing 
respectively the rival interests of belligerents and 
neutrals; and it is precisely as the one or the 
other set are held to predominate, in any given 
case, that the decision will turn. 
Grotius' Grotius, with a view of adjusting the question 

division of „ , , . « . i • • 

the subject, for the morc easy solution of its perplexities, 
divides all goods and merchandize whatsoever, 
as considered for this purpose into three 
classes : 1st. Those things which only have 
their use in war as arms, to which category 
must now, no doubt, be added ammunition, 
without which arms are useless. 2ndy. Those 
things which in war have no use and serve for 
pleasure. And, 3rdly, those things which are 
useful both in war and out of war, as money, 
provisions, ships, and all things which are used 
in them. Of the first class he says, that who- 
ever supplies them to the enemy is himself to 
be accounted as an enemy. Of the second class, 
that it gives no cause of complaint. Of the third 
class, that it is of doubtful use, and will be con- 
traband according to the circumstance of each 
case. As if a town be besieged, corn and pro- 



ORIGIN OF THE RIGHT. ^ 

visions supplied to it will better enable the be- 
sieged to hold out, and are these contraband of 
war, though otherwise not. And this classifi- 
cation is still generally adopted (A). But so far 
as it seeks to determine the character of goods 
as contraband or not by certain fixed rules, 
and by reference chiefly, if not entirely, to the 
nature of the goods themselves, it must be 
taken to have undergone important modifica- 
tions. 

The tendency of all the recent authorities. By modem 

'' law is ques- 

both in works written on the subject and in^*^"^^'®^*" 
judicial decisions, especially the decisions of 
Sir William Scott, goes to show that contra- 
band or not contraband of war is a question 
of evidence to be determined in each case by 
reference, not to one particular rule of law, but 
many; not to any one fact, however strong 
that may be, but to all the circumstances con- 
nected with the goods in question. It is not 
only, or not so much, whether the goods are, 
as in themselves or as belonging to a class, 
capable of being applied to military or naval 
use, but whether, from all the circumstances 
connected with them, those very goods are or 
are not destined for such use. 

(/i) See/jer Sir William Scott, 1 Rob. 194. 
13 5 
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CHAPTER III. 

AS DEPENDS ON PLACE OF EXPORT. 



Rule : Natural Prpduce, Neu- 
trality ^ and Nationality make 
Free Chads, 

Whether Goods must be the 
Natural Produce ? 

Applies to all Goods not Con- 
traband in the first Degree. 

The Producing Country must be 
Neutral, 

What may be; said to be the 



Producing Country in such 
cases. 

Must belong to a Native. 

Proof of Country and Oumer- 
ship. 

Will not be Uable to Confis- 
cation, though going to a 
Blockaded Coast. 

But will if going to a Port of 
Naval or Military Outfit. 



But since, whatever may be the nature of an 
article, whether it will be contraband of war 
or not, will depend, in a great many cases, upon 
the country from which it is exported, and still 
more upon the character of the port to which 
it is destined. And since a full consideration 
of these points will be demanded, in every in- 
stance it will be advisable, for the more easy 
unfolding of our subject, to advert to these first. 
And the first general rule which is deducible 
fi'om tbe cases and authorities on this point is 
this : — 
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Natural produce^ Neutrality y and Nationality General 
make free goods (a). 

That is, that the natural produce of a neutral 
country, shipped by a native, will be protected 
from confiscation at least. This maxim, in 
favour of neutrals, arises from that natural right 
above adverted to, that their interest is not 
wantonly to be sacrificed to that of belligerents, 
by having the usual and customary markets for 
their produce closed to them. 

In order to come within its scope, the goods 
must be actually the produce of the neutral 
country from which they are shipped, and it 
will not be sufiicient for them to have been 
only warehoused there, and so constructively 
to be part of the commerce of the place (6). 

And so far as the decided cases go it must whether 

goods must 

be the natural produce of the country, or goods ^^^^^^^ 
manufactured out of it, and in the same country, 
as sailcloth from Russian hemp made in Russia, 
and masts from Swedish timber made in Swe- 
den, as in the case of The Neptunus (c) ; and 
this gives rise to a very important question 
to a manufacturing country like England. For 



(a) This might be called, perhaps, the rule of the three N.'s. 
{h) The Twee Jufferen, 4 Rob. 243. 
(c) 3 Rob. 108. 
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it may be said that all produce is manufactured 
to some extent, and is of no use till it is ; and it 
thus becomes only a question of degree in these 
and in all other cases. And the principle upon 
which the more favourable consideration is 
granted to goods, as the staple natural produce 
of a neutral country, as above stated, namely, 
that the people of such a country are not need- 
lessly to be deprived of a fair and usual market 
for their produce, will apply as much to pro- 
duce in manufactured goods as to produce 
in tilling the soil. And there seems no reason 
why produce, or the profitable result of labour 
and skill of the manufacturing population of a 
neutral, should not be entitled to the same 
privilege as to the produce or profitable results 
of skill and labour employed by the agricultural 
populations. 
Applies to all But, provided that the article be the natural 

good8 not ' * 

?n th?fir"f produce of the neutral country, the nature of 
^^^' the article is not important, and so strong is 
the rule, that, even though it be of the nature 
of contraband in the first degree, in some few 
specified instances, it will be protected. Thus, 
pitch and tar from Sweden, which are goods, 
per sCy universally contraband, as declared by 
Sir William Scott in the chief case, were held 
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by him liable only to pre-emption, that is, to 
be taken only on payment of full value (c), if 
exported on that voyage from the country in 
which they are produced (d). And if these, so 
of course to all other articles of a similar or less 
degree of contraband (^). But generally the 
rule will not protect goods which are directly 
contraband in the first degree, as masts of 
vessels going to a port of naval equipment (/). 
So sailcloth, as contraband in the first degree, 
will not be protected, though exported from 
Russia, where the material was grown and the 
article manufactured, and going to a port of 
only general equipment (^). The fact of such 
goods being bound to a port of naval equip- 
ment would not be of much importance, per- 
haps, though mentioned in the case, as such 
articles of marine stores last above named (/i), 
as well as arms and ammunition, are contra- 
band of war on a destination to any port of an 
enemy (i). 

And, as appears by the terms of our ojeneral Producing 

^ rr J o country must 

be neutral. 

(c) Vide post, tit. Pre-emption. 

(d) The Twee Jufferen, 4 Rob. 245. 

{e) See po£^, titles Marine Stores; Provisions. 

(/) The Staadt Embden, 1 Bob. 31. 

{g) The Neptunus, 3 Rob. 108. 

(A) Vide postf tit Marihe Stores. 

(i) Vide post, titles Arms and Ammunition. 
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rule, the goods must also be the produce of a 
neutral country. 

For, if it be the enemy's territory, as where 
wine was taken in a neutral ship going from 
one port of the enemy to another of his ports of 
naval equipment, where the wine would pro- 
bably be used as munitions de bouche for vic- 
tualling ships, it was held liable to confisca- 
tion (A). And the Supreme Court of the 
United States decided, in the case of The Com- 
mei'ceny that a neutral vessel carrying provisions, 
neutral property destined for the use of the 
enemy, and being of the growth of the enemy's 
country, was liable to confiscation, and the pro- 
what may be visions also (Z). And the producing country 

•aid to be the , . 

producing mcans the surrounding country, of which the 

country. o •/ ' 

shipping port of those particular articles is the 
general port of embarkment, and it need not be 
strictly a political part of it. Thus, where 
goods, the produce of Poland, were shipped 
from Dantzic, which is a free city, though only 
under its protection, it was held that the goods 
were the produce of the shipping port (w). The 
produce need not be shipped in vessels belong- 

{k) 4 Rob. 70. 

(/) Wheaton's Admiralty Cases, cited in 1 Kent's Comm. 
144. 

(»0 The Juffrow IVahitha, cited in 4 Rob. 163. 
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ing to that country, if in any other neutral ship 
it will be sufficient (»). 

The proof of the goods being the produce of Proofs or. 

country. 

the country from which they are exported lies 
with the claimant, and must be made in the 
first instance (o), but not if such goods are 
the staple produce of that place. Thus pitch, 
in the case above referred to, would be taken 
to be the produce of Sweden if going from 
that country, but not if going from East 
Friesland, or any other part of Prussia, where 
it is not a general produce. The presump- 
tion would be rather the other way, and the 
goods condemned as prize, unless proved to be 
the produce of Prussia (p). 

So, also, the goods must belong to a subject Goods must 

^ '' belong to a 

of the producing country ((/). And proofs of"***^«®f** 
this must be given. Where hemp, sent from 
Russia, was shipped for neutral " account," as 
appeared by the ship's papers ; it was held not 
to appear to belong to Russians more than any 
one else (r). 
And provided that the articles otherwise come Goods not 

^ liable though 

within the terms of the rule and are not abso- 2*^'/^^/°^ 

(n) The Apollo, 4 Rob. 159. «<>»»*• 

(o) The Twee Jufferen, 4 Rob. 243. 

(p) Ibid. 

iq) The Neutralitet, 3 Rob. 297. 

(r) The Apollo, 4 Rob. 165. 
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lutely contraband in the first degree, it will 
apply, and this even though they be on a 
voyage to a blockaded coast. It was on this 
principle that the United States of America, 
during the war with us and France, insisted on 
the right of their vessels laden with com, the 
produce of their country, to enter the French 
blockaded ports and coasts, and which was 
virtually conceded by the English government, 
in its agreeing to take such cargoes when seized 
only on payment of value (5). And Sir William 
Scott decided, that such a practice was in 
accordance with the universal law of nations, 
and did not depend upon any mere treaty with 
one particular state (t). And the argument 
that was used by the British government, 
namely, that by cutting off the external supplies 
of the enemy they would reduce them to 
scarcity and want, and thus sooner compel 
them to submission, must thus be taken to be 
abandoned both by the Americans and our- 
selves, for the reasons then put forward, that 
such arguments could only apply to places 
regularly invested and cut off from all com- 
munication, and not to a whole coast line with 

(s) See Kent's Comm., 1 vol. 142, 8th edit 
(/) The Ilaabety 2 Rob. 182. 
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an open country beyond it. The United States 
government have frequently declared that the 
treaty, by virtue of which this arrangement was 
made, was strictly in compliance with the law 
of nations (w). 

Though in that case the rule was only con- 
tended for as applicable to provisions, com and 
flour, which happened to be the only com- 
modities of a similar degree of contraband 
which the Americans were interested then in 
exporting to the belligerent states, the same 
rule will, no doubt, apply to all cases of natural 
produce which are not contraband in the first 
degree, that is, not arms, ammunition, and 
marine stores, absolutely contraband (x). 

But if goods within the g-eneral rule, as to But not if 

^ ° ' destined to 

natural produce, will not be liable on an at- equip4«T' 
tempt to enter a blockaded coast, it is not 
quite so clear that they will not be liable on 
an attempt to enter a port of naval equip- 
ment. The two chief cases decided by Sir Wil- 
liam Scott on this subject, TTie Staadt Emb- 
den (y) and The Neptunus {z\ leave this point 

(m) See authorities cited in Kent's Comm., 1 vol. 138, 5th 
edit. 

(x) Vide postt titles Arms and Ammunition; Marine 
Stores ; also, tit. Provisions. 

(y) 1 Rob. 31. 

(«) 3 Rob. 108. 
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open, as the port in both instances was not 
strictly one of naval armament. On principle 
it would, no doubt, be giving too great a pre- 
ponderance to the interest of neutrals to hold 
that they were entitled manifestly to recruit the 
resources of an enemy for carrying on the war, 
by sending supplies to them, which, from the 
character of the place, a strong presumption 
arises that they would be applied to military 
use. This case is much stronger than the mere 
attempting to enter a blockaded coast, because 
there the presumption is not more in favour 
of their being applied to military or naval 
than for general consumption. And the argu- 
ment used by belligerents as to coast blockades 
is, not that they hope to reduce the military 
power, that is, the parties to whom they are 
presumedly sent, by such restriction on the 
supply of provisions, but the whole nation by 
the deprivation and hardships they are put to. 
And many of the cases decided by Sir William 
Scott imply, perhaps, if they do not decide, 
that such goods going to ports of naval equip- 
ment will be liable as contraband (a). 

And the most perfect good faith must be 

(a) See poit, tit. Port of Destination, and tit. Provi- 
sions. 
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observed in all the ship's proceedings and her 
papers, and her course all correct and without 
suspicion, to entitle the goods to this privi- 
lege (J). 

(ft) The Sarah Christine^ 1 Rob. 241 ; and The Yonge Mar^ 
garetha, 1 Rob. 194; vide post, tit. Bona fides. 
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CHAPTER IV. 

AS DEPENDS ON PORT OF DESTINATION. 



General Rule as to effect of Port 

of Destination, 
2nd General Rule — Reasons of, 

and Cases exemplifying. 
Vessel must be on her Voyage 

to interdicted Port. 
Where change of Destination is 

by force of Circumstances. 



Difference of the American and 

English Authorities. 
Where change q/" Destination 

made by Captain. 
What may be said to be Port qf 

Destination. 



Whether goods will be contraband or not de- 
pends still more upon port of destination. And 
the general rule or canon deducible from autho- 
rities and cases on this subject is this : — 

General rule. Douhtful gOods of a douhtful pOWeVy hoUTfid tO 

a doubtful port, will he free. 

Or the goods of a doubtful character, that is, 
serving both for peace and war, of a subject of 
a doubtful or neutral power, bound to a port of 
a doubtful, that is, of a general and non-naval 
description, will not be liable. 
2nd Genei&i And, OH the othcr hand, all such goods hound 

rule. 

to a naval port will he contraband. See Ad- 
denda {A)y as to objections and French Law. 
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The reason of the law in the first general 
rule is, that, from the character of such goods 
and port of consignment, no inference or fair 
presumption arises to show that they are des- 
tined more for peace than war, and that, there- 
fore, a neutral's original right to trade with a 
power in amity with him is not to be interfered 
with. Indeed, since the consumption by a 
large community for the purposes of peace are 
so much greater than those of war, of such 
articles as serve for both, even in the highest 
states of hostility, the presumption, if either 
way, would for that reason alone be in favour 
of such goods being intended for peacefiil pur- 
poses. Nor is this right weakened by any 
argument that such goods are serviceable for 
war, and might be applied to such intents. 
The whole law of contraband of war requires 
that some fair evidence or presumption must be 
shown that those very goods were then actually 
destined for warlike purposes, whenever it is 
sought to render them liable to confiscation. 

And the reason or grounds of the rule are 
well shown by the exceptions and distinctions 
made out of it. For the moment any additional 
facts arise which counterbalance or overrule the 
presumptions of the innocence of the goods, or 
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give rise to new ones of the goods being really 
intended for hostile use, as, if there be any 
concealment or fraud on the part of the captain 
or owners about the ship's real destination, or 
about the real nature of the goods, the first 
presumptions will be overruled. 

The second general rule, namely, that goods 
of a double character and capable of serving 
both for peace and war, if on a voyage to an 
enemy's port of naval equipment, will be liable 
to confiscation, and the reasons on which it is 
founded are thus stated by Mr. Kent in his 
Commentaries (a), as deduced from the ancient 
and modem writers on the subject: — " The 
*' most important distinction is, whether the 
** articles were intended for the ordmary use of 
" life, or even for mercantile use, or whether 
" they were going with a highly probable desti- 
" nation for military use. And the nature and 
" quality of the port to which the articles are 
" going is not an irrational test. If the port be 
" a general commercial one it is presumed that 
" the articles are going for civil use, though 
*' occasionally a ship of war may be constructed 
" there. But if the predominant feature of that 
" port, like Brest in France or Portsmouth in 

(a) VoLi. p. 143, Sthed. 
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" England, be that of a port of naval or military 
" equipment, it will be presumed that the arti- 
" cles were going for military use, though it is 
" possible that the articles might have been 
" employed for civil consumption. As it is im- 
" possible to ascertain positively the final use 
" of an article ancipitis usns, it is not an inju- 
" rious rule which deduces final use from im- 
" mediate destination; and the presumption of 
" a hostile use, founded on its destination to a 
" military port, is very much inflamed if, at the 
" time when the articles were going, a con- 
" siderable armament was notoriously preparing, 
" to which a supply of those articles would be 
" eminently useful." 

The leading: case in the English law on this Leading 

^ ^ cases and 

point, and one exemplifying and establishing ®"""p'®*- 
those principles is The Yonye Margaretha (a), 
where it was held by Sir William Scott, that 
Dutch cheeses, and no doubt all like articles, 
used as marine provisions, such as salt beef, 
salt fish and pork, if going into Brest, a port of 
naval outfit, would be contraband, though the 
same goods, if going into Bordeaux, which is a 
general port, though even some small vessels of 
war are built and fitted out there, would have 

(a) 1 Rob. 194. 
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been held not contraband. So it was held by the 
same learned authority, that tallow, which is 
considered an article of naval use, if going to a 
port of special naval equipment like Brest, would 
be contraband, but otherwise if going to a port of 
general commerce like Amsterdam, even though 
that was also a port both of mercantile and 
naval equipment (J). But sailcloth, as a special 
article of naval equipment, would be contraband 
going to any port. And the same principle 
runs through the whole of the decisions on 
contraband of war, and perpetually presents 
itself for consideration. 
be^^MtiSiy' From the moment of quitting a port on a 
SaJ2 port, hostile destination the offence is complete, and 
it is not necessary to wait till the goods are 
actually endeavouring to enter the enemy's 
port(c). But where, between the starting of 
the vessel and her arrival at her destination, the 
colony to which she was going with a contra- 
band had changed hands and become British, 
she was held not in fault, for the vessel was not 
" in delicto" (d). But the vessel must be actually 
sailing to an hostile port; for where the captain, 
on hearing that a blockade had been established 
to the port he was going to, changed his course, 

(b) The Neptunus, 3 Rob. 108. 

(c) Per Sir W. Scott, in The Jmina, 3 Rob. 168. 

(d) 6 Rob. 392, note. 
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and it was argued that the goods were con- 
traband and under orders for a hostile port, 
Sir William Scott held that they w^re not 
taken in delicto, and restitution was ordered (d). 

If the deviation from an interdicted port change of 

' destination 

be by the force of the elements or by other c JcuS! ^^ 
compulsory power, as if her deviation be owing 
to her having been taken by the enemy, her 
original destination will be presumed to be that 
to which she is still going as that to which she 
would return when she has the power (e). 

The American authorities, however, have held American 

authorities 

otherwise. According to them, a ship driven ^*^®'- 
by stress of weather into a prohibited port, or 
into an open port with prohibited articles on 
board, or into a port strictly blockaded, or into 
a port of a free country with slaves on board, 
or be carried in by unlawful force, in neither of 
these cases is forfeiture incurred, or any change 
wrought in the condition of the persons or 
things (/). And the American government, 
through Mr. Webster, in 1842, insisted on this 
right, even as to vessels with slaves on board ; and 
the same was formerly decided by their Courts in 

(d) The Tmina, 3 Rob. 169. 
(ej The Minerva, 3 Rob. 231. 

(/) Flanders, page 49, citing Webster's Diplomatic and 
Official Papers, page 85. 
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Maccayo v. New Orleans (g). And, no doubt, if 
the original destination, or cargo and destination 
of the vessel taken together, were lawful, uncon- 
trollable circumstances driving her into an un- 
lawful course would not infect her with ille- 
gality, for the intention to commit an offence 
against the law of nations would be wanting, 
and the rule of civil law, actum ex intentione 
agentis cBStemandum est, would apply. And if 
a vessel with goods on board, serving both for 
peace and war, and going to a general port of 
the enemy, were really driven by force of the 
elements, or other compulsory power, to a port 
of naval equipment, or into a blockaded port of 
the enemy, she would not be contraband for 
that reason, namely, because, to a necessary 
part of the offence, that of going into a naval 
port, consent was wanting. So, if a vessel with 
goods directly contraband of war, as arms and 
ammunition on board, but not originally bound 
to an enemy's port, only to a neutral port, but 
driven there by the weather, the unlawful in- 
tention would also be wanting — that of going 
to the enemy's country ; and the mere fact of 
her being there with contraband onboard would 
avail nothing. But this would not be so if she 
{g) Flanders, page 49. 



AS DEPENDS ON PORT OF DESTINATION. 27 

had originally an unlawful intention of going 
there with contraband, or was engaged on an 
unlawful traffic, namely, cari7ing slaves to any 
port from the coast of Africa; for the original 
offence would be complete in itself, and no part 
be owing to external force, which would, in 
such case, only have the effect of throwing the 
deUnquent into the hands of justice, not of 
making him commit an offence, or part of an 
offence, against his will. 

And if the port of primary destination have change of 

^ r ^ destination 

been an innocent port, but the vessel be thence ^y ^^^^ 
sent on to a port of naval equipment, she will 
be prize if taken (A). Also held, that if left 
to the captain to go to one of two ports, one 
of which is a forbidden one, and he be taken 
on his course to the innocent one, he will not 
be liable to confiscation. But Sir William Scott 
decided that if it be left to the opinion of the 
captain to go to a forbidden port or not, and 
his going there is "eventual" and " possible," 
all the legal consequences will follow if the 
forbidden port be his actual port of destina- 
tion (i). So, where the captain was left to de- 
cide whether he would sell the vessel to the 

(A) The Twende Brodre, 4 Rob. 38. See also 4 Rob. 93, 
and 5 Rob. 262. 

^i) The Richmond, 5 Rob. 336. 

c2 
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enemy or to get a freight, it was treated as if 
the orders were to sell (A). If the captain of a 
vessel deviate into a blockaded port from a le- 
gitimate course, or otherwise compromise the 
vessel by his conduct, as a general rule the 
owners will be bound by his act, and the vessel 
be liable as prize (Z). But if for no legitimate 
cause, that is, no cause in which he had autho- 
rity to decide, it will be otherwise (m). Where 
the captain, retracting a former assertion, ad- 
mitted that he was going to an interdicted port, 
it was held by Sir William Scott that his em- 
ployers were bound by that admission (n). The 
owners have a right against the captain in such 
case (o). But the act of the captain does not 
bind the cargo, unless the owner be the owner 
of the ship or privy to the intended violation 
of the law, or the master be his agent (p). 
What is the A port like Corunna, from its close proxi- 

port of des- 
tination, mity to Ferrol, which is clearly a port of naval 

equipment, will be held also a port of naval 

equipment (j). Where one port "was on the 



(k) The Brutus, in App. to Vol. V. Rob. Reports. 

(/) The Adonis, 5 Rob. 266. 

(m) See per Sir W. Scott, in The Iminay 3 Rob. 168. 

(n) The Mars, 6 Rob. 86. 

(o) Ibid. 

Ip) Story's Notes, p. 72. 

{q) Per Sir William Scott, in The Zelder Rust, 6 Rob. 95. 
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opposite side of a projecting headland or pro- 
montory, so as not to admit of an immediate 
communication, except by land carriage, with 
another," held not to be (9). 

And by the term " port of destination," is 
meant, the real port she is going to; not the 
mere one entered on the ship's papers. And it 
has been held, that if a vessel be found going, 
or known to be going, to the enemy's country, 
though her papers are regulated for a neutral 
one, it will work a forfeiture of the ship as well 
as of the cargo. This was decided by Sir 
William Scott in The Franklin (r), overruling 
his previous decision in the Sarah Christina (s). 
And the same was also held by him in the case 
of The JEIdward (t), where an elder brother of 
the Trinity House was examined as to whether 
the ship was in her right course. And if a 
vessel of a neutral power, and with papers all 
correct, be out of her regular course with no 
reasonable explanation, as, if a vessel nominally 
bound for Lisbon from Hamburgh be found 
deep in the Bay of Biscay, and making for the 
Spanish coast, an enemy's country, with con- 

(q) Per Sir William Scott, in The Zelder Rust, 6 Rob. 95. 
(r) 3 Rob. 217. 
(*) 1 Rob. 237. 
(0 4 Rob. 68. 
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traband of war on board, the goods and the 
vessel will be confiscated, that being fair pre- 
sumptive evidence of a false destination being 
entered on her books (m). 

(u) The Franklin, 3 Rob. 217. See post, tit. Bona Fides. 
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CHAPTER V. 

AS DEPENDS ON THE NATURE OF THING. 



Grotius* First Rule and Byn- 

kershoek*8 Objections. 
How far Goods must be solely 

applicable to War, 
Goods directly applicable to 

Purposes of War, 
Difference between raw Goods 

and manufactured Goods. 



The Court will deal with the 
real Character qf the Goods, 

How it obtains Evidence of, in 
doubtful Cases, 

The Effect of belonging to First 
or Second Degree of Contra- 
band, 



Bearing in mind, therefore, that whether 
goods, in any given case, will be contraband 
of war will depend much upon the country 
from which they are exported, and the cha- 
racter of the port to which they are destined, 
it now becomes necessary to consider how far 
they will be contraband, or not, as considered 
in themselves. And for this it will be advisable 
to advert, first, to those general principles which 
apply more or less to all cases alike, and after- 
wards, to consider goods as contraband of war 
under such different heads as they more na- 
turally arrange themselves. 

And the general principles contained in orotius'niie. 

° r r Bynker- 

Grotius' Rules, already pointed out (a), niust]'^^«J^^»;>^ 

(a) Ante, p. 8. 
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be taken as still in force, subject to the modifi- 
cations there insisted on, and those which we 
shall now advert to. And one very important 
condition of the first rule is, that all articles 
that are sought to be brought under it, and 
rendered liable to all the consequences of being 
so, is, that they should be " solely*' applicable 
to purposes of war. And this would seem rea- 
sonable ; for, since the consequences of belong- 
ing to that class, is, that no other evidence than 
that which appears as in themselves and their 
being on a voyage to an enemy is required of 
their being intended for hostile application, it 
would seem unfair, without that condition to 
render them liable to such an arbitrary rule 
entailing such serious consequences. 

But difficulties and distinctions have never- 
theless been made as to it. Bynkershoek has 
raised some apparently well-founded objections 
by suggesting that, if everything is to be 
prohibited that can be used in war, the cata- 
logue would be large indeed :— " Si omnem ma- 
" teriam prohibeas ex qua quid bello aptari 
'' possity ingens esset catalogus rerum prohibi- 
" tarum, quia nulla fere materia est ex qua non 
^^ saltern aliquid belh aptum facile fabrice- 
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" mus " (i). So, he again says, that materials 
essentially of war, as ammunition and gun- 
powder and arms, are extensively used in peace, 
as for sporting, and powder for mining opera- 
tions : — '^ Enses gestamus ornamenti causa, 
^^ gladiis animadvertimus in fadnoroSy et ipso 
^^pulvere hellico utimur pro oblectamento et ad 
" testandum public^ hstitiam " (c). 

But it will be observed that all notice of one 
very important qualification in Grotius' rule 
above adverted to, that contained in the word 
'' solely" applicable for war, is left out of view. 
And this makes a wide distinction ; for the cata- 
logue is very small of things only applicable 
to war, and those are very limited in quantity 
compared to those used for the purposes of 
peace and war ; whilst the class applicable to 
such purposes of war, and others as well, is very 
numerous. And this consideration would also 
seem to dispose of the second objection he raises. 
For swords used as ornament are not articles 
solely applicable for war, nor are cannon, which 
are used for public rejoicing. Both articles in 
that particular case are shown to be of a double 

(b) Bynk. Quaest Pub. Jur. lib. 1, c. 10. 

(c) Ibid. 

c6 



war. 
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use, and therefore would seem to belong to 
the second class laid down by Grotius. 
How far This sccoud objcction, however, seems to be 

goods must *: 

pUcabie^tS^ countenanccd by modem practicc and decisions. 
For instance, all marine stores, such as ship- 
timber, sails and cordage, which are equally ap- 
plicable to building vessels of commerce and 
vessels of war, are nevertheless treated as con- 
traband of the first class— at least, by the 
English and American Courts and authorities, 
and, sometimes, by the French authors also. 
And horses and harness, and saltpetre, have 
been declared by treaty, by the English and 
Americans, as contraband in the first degree, 
though clearly not within Grotius' definition (rf). 
These cases, as well as being contrary to the 
letter of the law of Grotius and the Jurispru- 
dentists, seem, indeed, to form an exception to 
the general tenor of the modem law of nations, 
which is, to relax the actual rules in favour of 
commerce and neutral rights. And indeed, 
upon principle, as the law now stands, it se.em& 
difficult to hold that such things as horses and 
saddles, of all things, perhaps, those most ca- 
pable and likely of a general and peaceful 
application, as being contraband of war in the 

{d) ride post, pp. 86, 44, 47, 59. 
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first degree ; that is, things that are to be taken 
as solely applicable in war, or as so conclusively 
destined for that purpose from their own nature 
as to require no other evidence of such a desti- 
nation. And the French Prize Courts refused 
to condemn a cargo of ship-timber as contra- 
band of war, where it appeared to be of an 
ordinary character, and there was nothing to 
show that it was intended more for naval than 
for commercial ships (e). And Mr. Wheaton, in 
his Law of Nations, seems to express an opinion 
in favour of that decision (/). So that, notwith- 
standing the law as it stands in the English and 
American Courts on the subject {g), the question 
must be considered, perhaps, as opened up, and, 
with the ever constant tendency in favour of 
trade and neutral goods, it may be doubtful 
how far that law can be maintained thus, as it 
is manifestly j^inst known general principles, 
and the law, as laid down by Grotius and the 
Jurisprudentists and foreign Courts. And whe- 
ther all goods that cannot be said strictly to be 
solely applicable to war, as cannon, cannon 
balls, bombs, bayonets, &c., should not be con- 

(e) The Volante, decided in 1807, cited in Kent's Comm., 
] vol. 136. 
(/) See Wheaton's Law of Nations. 
{g) See Kent's Comm., 1 vol. 135. 
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sidered as contraband only in the second de- 
gree; and that the moment it is fairly shown 
either from the nature of the article itself or 
from other evidence, that however much it tech- 
nically belonged to the first class, that in point of 
fact it was fairly capable, and possibly intended, 
for another and peaceful object, it would be 
necessary to give some ftirther evidence to rebut 
the presumption which would then arise. See 
further consideration as to this, Addenda (J5). 
Articles di- And in addition to the rule of Grotius as to 

rectly appli- 

articles being exclusively applicable to war, in 



cable. 
Manufac- 

raw goods, order to be liable in the first degree as contra 



band, the modem law, as expounded by Sir 
William Scott and others, must be taken to have 
engrafted another test as to goods being at all, 
or, if so, how far conclusively belonging to that 
class, or indeed to the second class also. 
That test is, of their being made, fitted and 
manufactured for warlike purposes, and being 
immediately applicable for that purpose. A 
learned. French author on this subject has also 
added this condition to that of Grotius, as 
being required by the French law (A). The 
origin of this rule, no doubt, is that of most 
others on this subject, namely,, th^ greater and 

(A) Ortolan, Regies Internationales, vol. 2, p. 16^5. 
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more conclusive proof it establishes of the in- 
tended use of the goods. For goods, even 
those perhaps applicable only for purposes of 
war, and certainly those so generally used for 
it as to give rise to a strong presumption that 
all such are destined for hostile purposes, if in 
their raw and unmanufactured state, according 
to Sir William Scott, will not be contraband^ 
or at least contraband in an equal degree, and 
without some fiirther evidence than that con- 
tained in themselves (i). Thus, though masts 
of ships on the voyage to an enemy's country 
are contraband in the first degree and under 
all circumstances (A), yet timber, twenty feet 
long, intended for making into masts by join- 
ing, would not be contraband (Z). So, though 
unwrought iron is not contraband at all, even 
if going into a port of naval equipment ; yet if 
made into anchors or other ships' stores, it will 
be contraband in the first degree (m). So ships 
fitted up as ships of war, as if they be pierced 
for guns and have shot lockers, rings and eye- 



(a) The Yonge Margaretha^ 1 Rob. 182; Kent's Comm., 
1 vol. 183, 8th ed. ; Story's Notes on Admiralty Casesy 
paffe 72. 

Ik) The Staadt Embden, 1 Rob. Rep. 31. 

(/) Arguendo in the Jmina, with the apparent approbation 
of the Judge. 3 Rob. 167. 

(m) The Regende Jacob, 1 Rob. 92. 
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bolts, be on the road to an enemy's country, 
they would be contraband in the first degree (w). 
But in two cases where the vessels were not 
fitted perfectly for war, though under very 
strong suspicions, they were restored (o). So, 
though copper in bar, or in sheets not of a 
thickness as to be available for sheathing ships, 
is not contraband, yet if manufactured of a 
form and nature to be immediately adapted to 
sheathing vessels, it will be liable to confis- 
cation (p). See further f Addenda (C), 

And articles which in their raw state would 
not be contraband at all, will become contra- 
band in the second degree, if in their manu- 
factured state they are fitted for war. Thus, raw 
provisions which will not keep are not contra- 
band, yet, if salted, so as to become fit for 
marine stores, they become contraband (q). 
And goods contraband in a lesser degree will 
become contraband in a deeper sense, in pro- 
portion as they are more prepared for immedi- 
ate use for military or naval equipment. Thus, 
com made into flour and hemp made into cord- 



(n) The Richmond^ 5 Rob. 331 ; The Brutus^ 5 Rob., App. 
(o) The Fanny and The Neptune, cited in 5 Rob., App. 
(p) The Charlotte, 6 Rob. 275. 

Iq) Kent's Comm., 1 vol. 143, 8tb ed. ; The Yonge Marga- 
retha, 1 Rob. 194. 
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age, are contraband in a higher degree than in 
their natural state (r). 

And the law, in order to get at the feet, pe law wiii 

' o ' deal with the 

whether the goods in any given case are in- tefonhT" 
tended for warlike destination, will take any l^idence of. 
and every fact into consideration, and in one 
case Sir William Scott even admitted the cha- 
racter of the owner of the goods as a person 
known to be connected with contraband trade 
of war. 

And it will not be satisfied with any mere 
superficial appearances and the mere apparent 
character of an article, but will search it out 
and deal with it in its real nature. Thus, where 
a cargo of hemp was taken which, as a marine 
store, would be universally contraband, and 
liable merely as hemp to confiscation, yet, 
when on a suggestion to that effect, it was re- 
ferred to competent persons to decide, and on 
its being certified to be unfit for naval stores, 
and such as was not generally used in naval 
dockyards, it was restored (s). And it was Sir 
William Scott's practice to refer all articles of 
a doubtful character as to their applicability for 
warlike purposes tp persoijs of experience, and 

(r) The Yonge Margaretha, 1 Rob. 194. 

(«) The Gute GUselschqft Michael, 4 Rob. 94. 
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to abide by their decision (^). On the other 
hand, articles to all appearance not contraband, 
if, upon a close inspection and reference to 
skilled persons, they prove to have some little 
peculiar attribute specially adapted for it, this, 
with other circumstances, as going to a port of 
naval equipment, will make them contraband. 
Thus, though unwrought iron is, as a general 
rule, not contraband, yet if proved on examina- 
tion by competent individuals to be peculiarly 
adapted for ship building, it would be liable to 
condemnation (u). 
The effect of And the cfFcct of belonging: to the first or 

belonging to o o 

d^Sre^ o1?°°^ second degree of contraband is very important. 

con ra an . j^ ^^^ former case the goods will be liable to 
confiscation upon no other evidence than that 
afibrded by themselves on inspection ; whereas, 
in the latter, fiirther reasonable evidence will 
be required of their being intended for warlike 
use, of which their going to a naval port is 
an important but not the only one: any other 
fact that fairly makes out that point is equally 
available. 

(0 The Charlotte, 5 Rob. 275 ; The Regende Jacob, 1 Rob. 
92. 
(tt) Per Sir William Scott, in The Regende Jacob, 1 Rob. 92. 
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CHAPTER VI. 

ARMS AND AMMUNITION. 



General Rule as to. 

Must be things directly as well 
as solely applicable to War, 

What are Arms and Ammuni- 
tion. 



Lead, Iron, Copper and Tin, 

not Contraband. 
Sulphur and Saltpetre. 
Gun Barrels, Gun Locks and 

Stocks. 



These, as things " solely used for war," as 
we have already seen, are contraband in the 
first degree; that is, things contraband as in 
themselves, and without any further proof of a 
warlike destination than that afforded by mere 
inspection; and the rule as to them may be 
stated thus. 

Arms and Ammunition, or all things solely Rule. 
and directly applicable in war, on the road to an 
enemy, are contraband. 

It matters not from what country, or port, 
or to what port they are going, so long as the 
latter be ai\ enemy's. They are things so 
essentially contraband as to be entirely without 
the privileges and conditions adverted to in the 
third and fourth chapters of the work. !^^t 
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the prima facie evidence thus aflTorded by them- 
selves, as being arms or ammunition, as below 
observed, is not conclusive; and if, from the 
nature of the arms, it were clear that they were 
only intended for sport, diversion, or as articles 
of ornament and luxury, they would be free, or 
at least further proof would be required, as to 
their warlike destination, the same as in other 
articles of a double application, and as in the 
case of the court swords, and cannon used for 
public rejoicing, adverted to by Bynker- 
shoek (a). 

And this, as all other rules against contra- 
band, must contain the condition of their being 
on the road to an enemy j because arms even 
may be sold by a neutral in his own territory 
to an enemy, even though known to be des- 
tined for the purpose of war against his friend. 
And all attempts to restrain this, which have 
often been made, have always failed, and been 
contrary to the law of nations. But it is not 
necessary, perhaps, that the vessel should, ap- 
parently or nominally, be going there, if she 
be really and actually on such a destination. 
And it was held by the Supreme Courts of the 

(a) Firfe a»/e, p. 33, 



ARMS AND AMMUNITION. 43 

United States, in the case of The Commercen{b)y 
that if goods are on the road to a neutral 
country, in that case Spain, but for the avowed 
and manifest use of the enemy's army, the 
English army then in Spain, they would be 
contraband. 

What articles come generally within the de- 
scription of arms and ammunition may be 
judged of from the categories or lists which 
have frequently been drawn up and inserted in 
treaties on the subject. 

By Article 18 of the Treaty between Great 
Britain and the United States, signed 19th No- 
vember, 1794: — " In order to regulate what is 
" in futuiTe to be esteemed contraband of war, 
" it is agreed that, under the said denomination 
" shall be comprised all arms and implements 
" serving for purposes of war, by land or by sea, 
" such as cannon, muskets, mortars, petards, 
" bombs, grenades, carcasses, saucisses, car- 
"riages for cannon, musket-rests, bandoliers, 
" gunpowder, matches and saltpetre; ball, pikes, 
" swords and head-pieces, cuirasses, halberts, 
" lances, javelins ; horses, horse-ftimiture, hol- 
" sters and belts, and generally all other imple- 
" ments of war." And thia treaty, though it 

(b) 1 Wheaton, Admiralty Rep. 392. 
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expired as to this article, has frequently been 
declared by the American statesmen and law- 
yers a true declaration of the law of nations on 
those subjects it extends to(c). 

And by treaty signed between Great Britain 
and Russia at St. Petersburg, in June 6, 1801, 
" in order to avoid all equivocation or misun- 
" derstanding as to what ought to be considered 
" contraband of war," the two crowns declared, 
" that they acknowledged as such the following 
" articles only : cannons, mortars, fire-arms, 
" pistols, bombs and grenades, balls, bullets, fire- 
" locks, flints, matches, gunpowder, saltpetre, 
" sulphur and cuirasses, pikes, swords and sword- 
" belts, knapsacks, saddles and bridles, except- 
" ing the quantity of the said articles which 
" may be necessary for the defence of the ship." 

In the Treaty of 1786, between France and 
Great Britain, Article 22, and by the Treaty be- 
tween the United States and Holland, October 
8, 1782, horses and harness were declared con- 
traband of war, and soldiers also in the latter 
treaty. 

These treaties have frequently been con- 
sidered by publicists and writers on the sub- 
jects as declaratory of what the law is, and so 

(c) Fide ante, p. 36. 
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as binding on nations not parties to them. 
But this is somewhat a forced construction 
perhaps, since it frequently happens that such 
treaties are in the nature of compromises, and 
merely conventional arrangements as between 
the parties to them, in which each yields a 
little for the sake of a peaceful solution, rather 
than any absolute declaration of the law on the 
subject. Indeed, a treaty on any given subject 
intimates, that the subject was in doubt, and 
the placing it in the treaty seems to imply that 
otherwise it would not be thus, or at least sug- 
gests it as uncertain. It is manifest, also, that 
some of the articles included in the above 
treaties as contraband of war, that is, in all cases 
when going to an enemy, can scarcely be re- 
garded in that light in modem times. 

By the Treaty of Utrecht, between France Lead, iron 

and copper. 

and England, renewed by that of Aix-la-Cha- 
pelle in 1748, and by the Treaty of Paris in 
1763, and by that of Versailles in 1783, and 
by the commercial treaty with France in 1786, 
the list of contraband is strictly confined to 
munitions of war; and all naval stores pro- 
visions, " and all other goods which have not 
" been worked into the form of any instru- 
" ment or furniture for warlike use by land or 
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" by sea, are expressly excluded from the list." 
This points to the condition we adverted to, 
and means all articles unmanufactured, or raw 
materials, however capable they be by further 
labour of being applied to warlike purposes, 
are not to be contraband. And unwrought 
iron, and no doubt steel in bars or other 
rough condition, was formally decided by Sir 
William Scott not to be contraband. So lead 
and tin have been always mentioned in the 
treaties on this subject, above referred to, as 
not contraband, though the former is mani- 
festly an article of necessary and very general 
use in war for ammunition. But if made into 
ammunition no doubt it would be contraband. 
Sir William Scott, in one case, allowed evi- 
dence to be given of unwrought iron being of 
such a description as was generally used for 
making an article of marine store, with a view 
to declaring it contraband (d)* But this is 
manifestly a somewhat loose and dangerous 
rule, and unless the article be a " speciality," 
or of such a very peculiar nature as to afford 
a conclusion, or very strong evidence of a war- 
like destination, a very dangerous one to act 
on. 

(d) Fide post, tit Marine Stores; Iron and Copper. 
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With respect to these articles, there is much suiphurand 

*^ saltpetre. 

difficulty in deciding whether they come within 
the definition of ammunition, so as to render 
them liable, in the first degree, as to all the 
consequences of such. They are excluded 
firom that rule, perhaps, fi:om their being raw 
materials and not directly applicable to warlike 
purposes. And again, as being things of doubt- 
ful or double use, they would belong to the 
second class. 

On the other hand, it is observed by Mr. 
Wheaton, a great authority, that the almost 
unanimous authority of elementary writers, of 
prize ordonnances and of treaties agrees to enu- 
merate among that (that is, contraband of war) 
all warlike instruments, or materials hy their 
own nature fit to be used in war. Saltpetre 
was inserted as contraband in the first degree, 
that is, as liable to confiscation on the road to 
an enemy, in the treaty between the United 
States and England in 1795, before referred to, 
which the statesmen and writers of America 
have insisted on as declaratory of the law of 
nations. But such articles were generally ex- 
cepted, and declared not contraband of war, in 
the treaty of Utrecht, and those in confirmation 
of it. They were both, however, again inserted 
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as contraband in the treaty between England 
and Russia in 1801. As things clearly of a 
doubtfiil or double use, however much they 
may be required for and specially adapted for 
war, it is, no doubt, better to consider them as 
of the second class of contraband where no 
treaty exists (e), and to render them liable to 
confiscation, to require some other proof, which 
for such goods need not be very strong, of a 
warlike destination. See Addenda (D). 
Gun-barrels, No doubt all articles partially prepared for a 

gun-locks ^ J r r 

and stocks, warlike application, or forming parts of warlike 
implements, as gun-barrels, gun-locks, as men- 
tioned in the last-mentioned treaty, sword- 
blades, bomb-shells, if not filled or completed, 
and gun-carriages would come within the list 
of contraband of war in the first degree, as 
arms and ammunition, since the nature of such 
articles clearly indicated them as applicable to 
warlike purposes, and to no other; or even if 
not directly and immediately, yet very nearly 
so, and so far so as to exclude them in their 
then state from any other use. It might be 
said, perhaps, that gun-locks and gun-barrels 
in such state would be applicable to fire-arms 

(e) So held as to brimstone, 2 Acton's Appeals, 11. 
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for diversion and sport. And, unless some- 
thing appeared from their make to indicate 
them as intended for war, as, if the barrels 
were fitted for the fixing a bayonet or with 
other such apparatus, some further evidence 
would be necessary, as with all other articles 
of a double use. But little, no doubt, would be 
enough, and the quantity in which they were 
supplied to one customer at one time would be 
sufficient. 
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CHAPTER VII. 

8HIP8. 



fFhat Ships when Contraband. 

General Rule, 

Ships of War about to be sold 

to Enemy. 
Whether Vessels of an inde- 



finite character are Contra- 
band. 

Ships acting as Transports are 
Contraband. 

When Ships carrying contra- 
band Goods are Contraband. 



contraband" ^^^ ^^* ^^^y ^"^® ^^^ ammunition, but, in a 
maritime war or war between maritime powers, 
ships fitted up as armed vessels, and also those 
serving as transports for troops, and even mer- 
cantile vessels under certain circumstances, are 
contraband of war in the first degree, and as 
such liable to confiscation. And the general 
rule as to this is very simple, and may be stated 
thus : — 

Rule. A friend! s ships in afoe^s service are foes. 

And it is not necessary that the vessel be ac- 
tually then in the service of the foe if there be 
fair evidence that she is about to enter it. Nor 
even in such case, actually on her voyage, if 
she be not under the protection of a neutral 
port. And the moment she has left even a 
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neuter's port she will be liable to be seized, and 
the captors need not wait till she nears her 
destination (a). 

Thus, a ship sold to or on its way to be sold 
to the enemy, as proved by the admission of 
the captain to third parties of her destination to 
the enemy's ports, coupled with the fact of its 
having been originally built as a ship of war, 
and peculiarly adapted for such, and conceal- 
ment of and prevarication as to its intended 
voyage, was held by Sir William Scott to be 
liable as contraband (i). And the same was 
held by him in the case of The Brutus, where 
a vessel, built at Salisbury, in Massachusetts, 
and pierced for fourteen guns, though with five 
only mounted to defend her against privateers, 
with shot-lockers, rings and eye-bolts, and then 
under orders for a voyage to the Havannah, an 
enemy's port, with directions to the captain to 
sell her, or take goods on freight, at his discre- 
tion, but that the owners preferred his selling 
her, was condemned and confiscated as prize (c). 
And the evidence against the vessel as sold or 
about to be sold to the enemy need not be of 
any particular kind, so long as it fairly bears 

(a) Vide ante, tit. As depends on Destination, p. 24. 
{h) The Richmond, 5 Rob. 331. 
(c) See App. to 5 Rob. Rep. 

d2 
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out that point. But it must do this satisfac- 
torily, as also the fact of the vessel's being then 
actually fitted up for war (d). For in two 
cases, The Fanny and The Neptune, the Lords 
of Appeal set aside the condemnation of Ame- 
rican vessels under very similar circumstances 
to the above, the evidence as to their being 
fitted for war and the trade in which they were 
engaged being of a more equivocal charac- 
ter (e). What the effect would be of a vessel 
sold or about to be sold to the enemy as a 
transport of men does not appear from any par- 
ticular case, but on principle she would, no 
doubt, be liable as contraband. 
Whether ves- And an important and somewhat difiicult 

selsofanin- *■ 

TM^^BoMto P^^^^ presents itself here, namely, whether mer- 
wiu?abS(L* chant vessels or large vessels without any defi- 
nite character as to their fittings, and sold to or 
on a voyage to an enemy's country under bal- 
last, or other presumption of being sold to 
or going on service to an enemy, are contra- 
band. From the two first cases decided by 
Sir William Scott above mentioned, The Rich- 
mond and The Brutus, and the stress laid by 
him on the warlike character and fittings-up of 

(d) Vide ante, 
{e) Ibid, 
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the vessels, it would appear that, but for that 
evidence of a warlike purpose, the vessels would 
not have been contraband. And with respect 
to the two latter vessels. The Neptune and The 
Fanny, the evidence in favour of vessels being 
allowed to pass to an enemy, unless of a strictly 
hostile character, would be still stronger. 

This absurdity, however, will exist, that 
whilst such vessels, all made and prepared, 
might pass free, the materials from which they 
were made, namely, ship timber, the masts, 
pitch, hemp and sailcloth would all be liable to 
be seized and confiscated without any evidence 
at all as the law now stands, as to their being 
intended more for ships of war than for com- 
merce (/). It may be said, perhaps, that such 
things, so long as they remain in their unma- 
nufactured state, are capable of being applied 
to warlike vessels, and may be presumed by a 
forced construction to be destined to that pur- 
pose, but that presumption no longer exists, 
when they are made up into vessels of com- 
merce or vessels not vessels of war, and the 
cases may perhaps be reconciled on this prin- 
ciple, that there is a negative evidence in the 
one case that does not exist in the other. And 

(/•) flifejBM/, Chap. VIII. 
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whatever the incongruity there be from the 
above cases, in which so much stress was laid 
on the gun fittings of the vessels and from the 
tendency of law in favour of neutrals, vessels 
of a commercial character, or without any de- 
finite character at all, on the road to an 
enemy's country, would, no doubt, now be held 
not to be contraband, without some further 
evidence of their being intended for naval use. 
And the fact of such vessels being new and the 
produce of the owner's country, and going on 
that voyage from the country where they were 
built, as the Clyde, the Thames, and St. 
John's, would no doubt be strong in their 
favour, in accordance with the rule of the three 
N.'s, laid down in our third Chapter (g). But, 
on the other hand, the fact of their being sold 
to or hired by, or on the road to be sold to or 
hired by, the enemy's government, would be 
fair evidence of intended service in war, as 
likewise of their being fitted up as transports, or 
otherwise prepared or fitted for special warlike 
use. 

Vessels act- And not ouly vessels of war, but vessels act- 
ing as trans- '' 

Fn S^^g ^"S ^^ transports in carrying troops will be liable 
ofwS.*° to condemnation as prize. Thus, where a 

(£) See ante, p. 11. 
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vessel was under contract with the enemy to 
carry a number of officers and sailors and 
soldiers, although apparently private indivi- 
duals, but who nevertheless were known, or 
ought to have been known, in their real ca- 
pacity, she was held liable to confiscation (A). 
But otherwise if the contract had been with 
each individual for his passage (i). And it is 
said that a neutral vessel acting as transport in 
conveying troops of the enemy is liable to be 
seized, though she be compelled to do so by 
force. This part of the decision seems very 
questionable if it were compulsion really if). 
According to the approved modern doctrine, where ships 

carrying, 

vessels carrying goods contraband of war are j^^^^ canr- 

J o o ingcontra- 

not contraband themselves, or liable to confis- cratti^d. 
cation as a general rule {k). But vessels em- 
ployed in carryii]^ goods contraband of war to 
the port of an enemy will be liable as prize — 
both the vessel and goods, if the contraband 
goods and vessel belong to the same party ( /). 
So the carrying of goods which are contraband Goods con- 

, traband. 

to a port of naval equipment of the enemy, 

(h) The Friendship, 6 Roh. ^29, 
(i) Ibid. 

Ij) See The Carolina, 4 Rob. 261. 
(k) Vide post, tit. Contraband, Effect of, p. 90. 
(0 Vide post, tits. Contraband, Effect of, and Bona 
Fides. 
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coupled with the fact of having fraudulent ship's 
papers or other concealment of the vessel's des- 
tination, or any other conduct of bad faith, will 
work a forfeiture, not only of the goods but 
of the ship (m). See Addenda, as to secreting 
Despatches. 

(m) See post, p. 90. 
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CHAPTER VIII. 

MARINE STORES. 



Ship Timber is Contraband in 
the first Degree. 

Masts Contraband, 

Balks and Deals^ when Contra- 
band, 

Copper Sheets, 

Iron, univrought. 

Sailcloth and Hemp, 



Pitch and Tar, 

Tallow and Rosin, 

Vessels allowed moderate Stores. 

Goods bought by proceeds of 

Contraband. 
Captain bound to know the 

Cargo, 



And not only ships, but all articles serving for ship's timber 

and marine 

naval construction and equipment are contra- J^JI^d""' 
band of war. And of these some are contra- 
band in the first degree, that is, without any 
other proof of being intended for war than 
that manifested in themselves (a) ; and some 
only in the second degree (J). And the rule 
is this : — 

Ships and what ships are made from, in Con- Rule. 
traband of war, is the same thing. 

And no proof is necessary of their being 
destined for building ships of war rather than 
ships of commerce by the law of America 

(a) Vide ante, p. 40. 
Cfe) Ibid. 

d6 



58 WHAT IS CONTRABAND OF WAR. 

and England (c), at least of such goods as are 
contraband in the first degree. Sir William 
Scott, in The Twende Brodre (d), decided that 
ship timber was contraband of war as in the 
first degree. And the treaty with the United 
States in 1794, in the Kst of contraband, stated 
that whatever materials served directly to 
building and equipment of vessels, with the 
exception of unwrought iron and fir planks, 
should be considered contraband and liable to 
confiscation. That treaty, at least that part 
of it, expired at the end of twelve years ; but, 
according to Mr. Kent, in his work on Inter- 
national Law, the United States Government 
has repeatedly admitted that, as far as it enu- 
merated contraband articles, that it was decla- 
ratory of the law of nations, and that this 
treaty conceded nothing on the subject of con- 
traband (e). And the American Government, 
according to Mr. Kent, has otherwise frequently 
conceded that the materials for the building, 
equipment and armament of ships of war, as 
timber and naval stores, were contraband (/). 

(c) Vide antei pp. 52, 53. 

(d) 4 Rob. 3t). 

(e) Kent's Commentaries, vol. 1, p. 142, citing his au- 
thority. 

(/) Vide vol. 1, p. 140, citing the diplomatic despatches of 
various American statesmen. 
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But that learned author seems to doubt, on 
the authority of the French law, as held in the 
case of the // Volante, carrying ship timber of 
an ordinary character, not necessarily adapted 
only for ships of war, and not going to a port 
of naval equipment, if ship timber be neces- 
sarily contraband (^). And so far as the de- 
cided cases, as they now stand, go, the ques- 
tion, so far as it rests on the opinion and 
authority of modem American and other 
writers, is not free from doubt. And so far as 
it stands on principle and the general tendency 
of modem jurisprudence, is clearly the other 
way. See Addenda (A) as to this. 

And masts are contraband, and this in the Masts. 
first degree also, and whether going to a 
general port or one of naval construction, and 
even though from a country in which they are 
the natural produce of (A). The character of the 
port of export and import in such cases is not 
material (i). But it was said in arguing, appa- 
rently with the assent of the judge, that timber 
twenty feet long, which was only for making 
masts by joining, was not contraband, though 

(g) Ibid. Vide ante, p. 36. 

(h) Per Sir William Scott, in The Staadt Embden, 1 Rob. 
Rep. 31 ; and see also 5 Rob. 314. 
(f) Jbid.y and the case there cited. 
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it would have been if it had been fit for masts 
as it stood ; and this seems to be a distinction 
in accordance with established principle (i). 

Bftiiu. In one case, in which the point arose whether 

what are called balks from Narva are ship 
timber, it was held doubtfiily and referred 
to the sh^)wr]ghts of the Royal Yard in Yar- 
mouth (^. In the subsequent case of The 
Twende Brodre (A), however, Sir William Scott 
held that they were not timber of naval con- 
struction so as to be contraband in the first 
degree, that is, to be liable to confiscation, 
without some further evidence of their being 
destined for war. But if they were going into 
Brest, as a port of essentially naval construc- 
tion, or there were any other evidence of their 
being destined for war, they would of course be 
contraband (/). 

Peal planks. Deal plauks have several times been declared 
in treaties to be exceptions to other ship timber, 
as in the treaty with the United States in 1794, 
and several treaties with the Northern Powers, 



(i) The Imifta, 3 Rob. 167 { and see Story'* Notes on Ad- 
miralty Cases, p. 72, and authorities there cited, and antef 
p. 36. 

U) 1 Rob. 23. 

Ik) 4 KQb. 9.6, 

(I) fkii^ As to yards, tops, blocks, battens. See Addenda 

(e.) 
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and not to be contraband of war. That is in 
the first degree, no doubt ; for, if they were 
proved to be on a destination to a port of naval 
equipment, since such timber is used for build- 
ing ships, those two facts together, or any other 
evidence in addition to that, in themselves 
clearly would work a forfeiture. As before 
observed, treaties are generally considered as 
declaratory of the law of nations in this respect; 
and, as to the particular Treaty of 1794, that 
has been, as already twice observed, declared 
and acted upon by the American Government 
as such(w2). And, no doubt, upon principle, 
as deals, so all other timber of a like general 
use, or promiscui usuSy is not contraband in the 
first degree, but is liable to be so on proof of 
its being intended for ship-building or other 
military purpose. See Addenda, as to other 
articles. 

Copper in sheets, fit for sheathing ships, that copper 

1 . 1 1 . 1 /» sheathing. 

is, m its then state, is contraband m the first 
degree, though the produce of the country ex- 
porting it (n). Whether copper in sheets, but 
not of such thickness and size as generally used 
for that purpose, is contraband, was left doubt- 
fiil in that case, but clearly not as accord- 
Cm) Vide ante, p. 58. 
(n) The Charlotte, 5 Rob. 275. 
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ing to general principle, if not applicable for 
naval stores in its then state, it would not be 
contraband without other circumstances, as the 
port of destination, to make it so (o). 

Iron. Unwrought iron is an article promiscui usus, 

and, even if going to a port of equipment, will 
not be held contraband at all, as it is applicable 
to so many and such various purposes (/>). 
But if, on reference to persons of experience, it 
should turn out that the iron is such as is pe- 
cuUarly used for marine stores, or in any way 
specially applicable, it would be held liable 
as prize (q). And, as we have seen, iron wrought 
up, as into anchors, and so of course any other 
marine store, is directly contraband (r). 

Sailcloth. So sailcloth, as an article directly and exclu- 

sively adapted for shipping, is contraband in the 
first degree, and liable to confiscation, though 
going from the country where it is produced to 
only an enemy's port of general equipment (*). 

^empand So also is hemp, and, still more so, cord- 
age (0. 
Where hemp, called torse or cordilla hemp, 

(o) Vide ante, ^, ZQ, 

( p) The Regende Jacob, 1 Rob. Rep. 92. 

{q) Tbid. 

(r) The Tonge Margaretha, 1 Rob. 194. 

(5) The Keptunus, 3 Rob. 108. 

it) The Yonge Margaretha, 1 Rob. 108. 
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was proved to be of such an inferior quality by 
certificate of the officer at Woolwich Dockyard, 
and as by no means fit for making rope or 
cordage for the use of Her Majesty's Navy or 
the Merchant Service, it was restored (m). 

Pitch and tar are now generally contraband Pitch and 
in a maritime war, and that in the first de- 
gree (v). But where they are the produce of 
the shipper's country they are liable to pre- 
emption, and not to confiscation (a:). 

Tallow only is contraband if going to a port xaiiow and 

rosin. 

of naval equipment, like Brest (y). But if going 
to a port of general merchandize, like Amster- 
dam, it will not be considered as a naval 
store (z). And this though it be a port of great 
mercantile and military equipment as well {a). 
But if going from a country of which it is the 
natural produce, according to the above cases 
as to pitch and tar, it would be restored. 

Rosin going to a port of general trade, as 
Nantes, is not contraband of war, but it would 
be if going to a port of naval equipment, as an 

(«) The Gute GesseUchqft Michael, 4 Rob. 94. 

(v) Per Sir William Scott, The Sarah Christina^ 1 Rob. 241. 

(x) Vide ante, p. 13. 

(y) The Neptunut, 3 Rob. 108. 

(«) Ibid, 

(a) Ibid. 
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article much used there (b). But if the produce 
of the country from which it is exported, it 
would, no doubt, come under the same privilege 
as pitch and tar (c). 

All vessels are allowed to carry such stores 
as are necessary for their use, but if found go- 
ing to an enemy's port with an excess, will be 
condemned (rf). 
Goods And goods, though not contraband, yet if 

proceeds of the procccds of an outward cargo to enemy's 
^"^®' countiy that was contraband, will be liable to be 

seized as prize, if the voyage were a distant one, 
as to the East Indies, and in which the voyage 
was conducted by the same persons, under one 
set of instructions, and the returns essentially 
connected with the outward cargo (e). But not 
in European voyages, where the master goes out 
on one adventure and receives at his delivering 
port new instructions, and further orders (/). 
And the captain of a vessel is bound and held 
to know what cargo he has on board. As 
where some sail-cloth, manifestly contraband, 
was made up in packages, and orders given in 



Captain 
bound to 
know his 
cargo. 



(b) Neustra Senora de Begona, 5 Rob. 98. 

(c) ride ante, Chap. III. 

(d) The Richmond, 5 Rob. 335. 

{e) Per Sir William Scott, The Nancy, 3 Rob. 126. 
(/) Per ibid. 
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the bill of lading not to open them, the cap- 
tain and owners of the vessel were held liable 
for the consequences of having contraband on 
board {g). And the captain is not allowed to 
say that he has been deceived by the mate, or 
other oflBcers on board, as to the cargo (A). 

(g) 4 Rob. 199. 

(h) The Richmond, 5 Rob. 338. 
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CHAPTER IX- 



ENGINES, MACHINERY AND COALS. 



Engines for propelling Vessels 
are Contraband in degree 
according to intended Use. 

Machinery for making Arms 
and Ammuniti&n, 



Parts qf Engines, Boilers, 

Shafts, Wheels, f c. 
The Orders in Council of Feb, 

15, 1854, too loose. 
Coals, when Contraband. 



Engines And no doubt but that the principles which the 

forjpro- 

wis^wntei' ^^^ ^^ nations, as it is expounded in this 
country, and by the Americans (a), has applied 
to arms and ammunition and to naval stores, 
will embrace all the modem inventions in ma- 
chinery. And not only those which will range 
themselves as destructive implements under the 
class of arms and ammunition, but all those 
appliances which in modem times are used in 
propeUing vessels. For, as said by a learned 
American authority, "it is the usus bellici which 
" determine an article to be contraband, and as 
" articles come into use as implements of war, 
" which before were innocent, there is truth in 
" the remark, that as the means of war vary, and 

(a) Vide ante, ^. 2. 
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" shift from time to time, the law of nations 
" shifts with them, not indeed by a change of 
" principles, but by a change in the application 
" of them to new cases, and in order to meet the 
" varying uses of war" (J). But, by the French 
law, as marine stores are not contraband unless 
proved to be intended for vessels of war (c), so 
no doubt machinery for propelling vessels would 
not be, unless proved from peculiar nature, or 
by other means to be intended for a hostile 
purpose. See Addenda (C). 

And all engines will be contraband in degree. Engines win 

be contra- 

according: to the appliances for which they are ^*°^ *° ^^ 

o rr J gree accord- 

intended. Thus, steam engines for propelling p^pMe^®*' 

vessels will be of the same as all other appli- 
ances for constructing or propelling vessels, 
sails, masts and cordage, and, no doubt, be 
subject to the same general rules, that is, as 
contraband in the first degree, and liable to be 
confiscated under all circumstances, when taken 
on the road to an enemy's country (rf)- And 
this, by the English and American law, without 
proof of their being intended more for vessels 
of war than for vessels of commerce (e). 

(b) Kent's Comm., vol. 1, 140, 5th ed. 

(c) Vide antet p* 35, and Addenda. 

{d) Vide ante, p. 40, and post, tit. Effect of. 
(e) Vide ante, pp. 52, 53, and Addenda. 
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Machinery And not Only machines directly applicable to 
S^^ition warlike purposes or to propelling vessels, but 
machinery for the making of arms or ammu- 
nition, as for rifling cannon, for twisting gun- 
barrels, or for cutting out the parts of locks, or 
for casting ammunition, or making bombs, will 
clearly be contraband of war in the first degree, 
if by their nature it fairly appears that they are 
intended for such purposes. And if this be 
only doubtful, if there be other evidence that, 
together with that as appears from themselves, 
will fairly make out that fact, it will be suffi- 
cient, and they will be liable to confiscation on 
the established principles of law. 
Parts of en- And not Only engines but parts of engines 
shaftS, ' will, no doubt, also be contraband of war. 

wheels, «rc. ' 

contraband. The Quccu, bv an Order in Council, dated 

The Orders "^ 

Feh^ufsdl ^^^ ^^^^ February, 1854, after interdicting 
the export of all arms and ammunition from 
England, enumerated as belonging to that class 
of goods : " Marine engines, screw propellers, 
" paddle wheels, cylinders, cranks, shafts, 
" boilers, tubes for boilers, boiler plates, fire- 
" bars and every article or other component of 
" an engine or boiler, or every article which is, 
" can or may become applicable for the manu- 
" facture of marine machinery.'' The latter 
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words, " every article which is, can or may 
" become applicable for the manufacture of 
" marine machinery,'' are much too general, 
if it be intended by them to classify all such 
things as come within them in the same cate- 
gory, as arms and ammunition, and military and 
naval stores. For unwrought iron, for instance, 
would clearly be comprehended within their 
limits, and the things of all others the most 
likely to pass under, and perhaps to have been 
aimed at, and yet, as we have already seen, a 
thing that will not, without some special 
qualities, be contraband of war (/). So of lead 
and tin. For iron, as a thing not only as capable 
of, but as likely to be employed in, an infinite 
variety of innocent purposes, stand on a very 
different footing from what it is in boilers and 
boiler plates, and in which it is already dedicated 
and applied to an hostile one. So also the former 
words used in the same document, " things 
"judged capable of being converted into and 
" made useful in increasing the quantity of 
" military or naval stores," are open to the same 
objection as being too general, and such as 
would include many materials and numerous 
other things clearly not contraband, in the same 
class as those things which are enumerated. 

(/) Vide ante, p. 62. 
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But all the articles there specifically enume- 
rated, and all such as are only parts as it were 
of a whole which is contraband, are clearly 
contraband, like the scabbards and sword-hilts 
of Bynkershoek, which are so in the first de- 
gree, even by so great an advocate for the 
right of neutrals as he{g). And this because 
they are necessary parts to a thing which is con- 
traband. Nor are they of use except as part of 
that, at least in their then state. 

A learned French writer on this subject, M. 
Hautefeuille, cited by M. Ortolan, maintains 
that only arms " actuellement feibriquees, propres 
immediatement et sans subir aucune preparation, 
aucune transformation par I'industrie humaine 
a 6tre employees aux usages de la guerre," are 
contraband. But this rule M. Ortolan himself 
very properly disapproves of, and says, " Si les 
" materiaux propres £l confectionner les armes, 
" les instruments ou les munitions de guerre, 
" sont tellement choisis et prepares, ou sont 
" portes dans des circonstances telles que la 
" fabrication ou Tusage auquel ils sont des- 
" tinees devienne incontestable, leur transport 
" en pieces ou par materiaux separes, n'etant 
" qu'un moyen h binder la defense, le capteur 

(g) Vide Q. P. J. c. 10. 
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" doit 6tre autoris^, quand les faits sont con- 
*^ stantSy k reconnaitre dans ces objets une 
" veritable contrebande de guerre" (A). See 
Addenda (C). 

Coals are said by a learned authority (i) to coai», when 

•^ ^ •' ^ ' contnband. 

be contraband under particular circumstances 
of the case, regard being had to its quantity 
and destination. In M. Ortolan's second edi- 
tion of his work (A), they are treated as matters 
that ought not, on account of the great con- 
sumption now going on in the mercantile ma- 
rine, to be considered as contraband, though in 
the first edition of that work he considered 
them as a munition indispensable and of a high 
class, and so contraband of war and in the first 
degree (/). But in full view of the principles of 
the law of contraband, as it is laid down and 
accepted by the English and American autho- 
rities, there is no difficulty or doubt as to this 
article, and it is clearly of that numerous class 
coming within tlie second degree of contraband, 
and which, as an article of a double or doubtful 
use, will in any given case be contraband or 
not according as the evidence bears out whe- 
ther that particular cargo is intended for com- 

(h) Ortolan, Regies Internationales, vol. 2, p. 206, 2nd ed. 
(i) Phillimore on International Law, vol. 3, p. 361. 
(k) Vol. 2, p. 206. 
(0 Ibid, 
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mercial or general use, or whether, from its 
destination, the ship's papers, the known 
character of its owners as contractors for the 
government, or other legal evidence whatever, 
it is intended for supplying steam-vessels of war 
or for any other warlike application (w). Where 
it is the natural produce of the shipper's coun- 
try it will be entitled to all the privileges we 
have pointed out in Chapter III. 

(ra) Fide ante, Chap. IV, and pp. 9 and 40. 
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CHAPTER X. 

MONEY. 



Money i when Contraband. 
Fattens exception in favour q/* 

Money-lending Nations. 
Bonds, Bills, Notes, are no 

doubt Money. 



Whether raising Money in this 
Country for a Neutral Bel- 
ligerent Power is Unlawful 

The Case qf Demetrius de 
Wutz V. Hendricks* 



B>vIaE— JMoTiey, and what stands for money y inThemiea* 

to money 

contraband of war. are liabk. being con. 

But as a thing of doubtful use it will re- 
quire other evidence than that^ as afforded in 
itself^ of being destined for war (a). And proof 
of that money having been raised by the agents 
of a belligerent state, or that it is consigned to 
the ministers or stents of a belligerent state, 
would perhaps be the strongest evidence of its 
being destined to in maintaining of the war. So, 
if shown by any other means to be part of a 
sum to be raised by the government to carry on 
the war, it would, no doubt, be liable as con- 
traband. 

(a) Vide ante, p. 9. 
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vattei's ex- Vattcl has claimed in favour of those lending 

ception. ^ 

money, under such circumstances, what in sub- 
stance amounts to the privilege explained in 
our third chapter. He says, " that if the money 
belongs to a nation accustomed to lend it, and 
whose usual course of business or trade it was, 
it would be protected;" evidently classing it 
under the same principle as that which protects 
the natural produce or any other staple produce 
of a nation (i). But money going to a govern- 
ment in time of war is, no doubt, as the sinews 
of war, contraband in the first degree, the same 
as arms, and as such, as already explained, 
would not be entitled to that privilege (c). 
Bonds bills, The authorities only speak of money as com- 

notes, are no j r j 

monly, priscd in gold and silver, coined or in bars. But, 
no doubt, money in any form, in bonds, bills, 
notes or otherwise, if proved to be on the road 
to an enemy's (fountry, to serve in support of 
the war, it would be the same thing. 

Whether A vcrv Icamcd authority on the subject of 

raising "^ '' ** 

nemrautJte International Law (rf), after observing that the 
principles of law proliibit a neutral from assist- 
ing a belligerent with money, in the shape of a 
loan or in any other form, as much as assisting 

(6) Vide ante, Chap. III., p. 12. 

(c) Vide ante, p. 13. 

\d) Mr. Phillimore*s Intern. Law, vol. 3, p. 221. 
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him with arms, adverts to a case decided in the 
Common Pleas, where it was held contrary to 
law in this country, as contrary to the law of 
nations, for a person residing here to enter into 
engagements to raise money for the purpose of 
supporting subjects of a foreign state in arms 
against a government in alliance with our own. 
It was also held in that case that no right of 
action could be maintained on such a contract. 
That case arose out of a proposal for a loan to 
assist the Greeks in their struggle for liberty 
against the Turks in 1825 (e). And C. J. Best 
said, that the same point had been determined 
by the Lord Chancellor in a case then before 
him, as to an attempted loan by the Spanish 
patriots. 

This decision, however, seems scarcely to be 
an authority in support of the position to its full 
extent in favour of which it is cited. For in both 
those cases one of the belligerent parties were 
in the nature, perhaps, of a mere rebel against 
their government, and to assist them with 
money or arms would be different to assisting 
an independent belligerent state. And this 
consideration might, perhaps, affect one of the 
belligerent parties now engaged in war in North 

{e) See Demetrius de Wutz v. Hendricks^ 9 Moore, Rep. 586. 

e2 
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America, namely, the Confederate party, though 
the acknowledgment and dealing with them by 
the British and French governments, which has 
already taken place, would preclude or emanci- 
pate us, perhaps, from now treating them as 
mere rebels. 

And, independent of this difficulty in the 
question, it seems doubtful whether the mere 
obtaining the loan of money in a neutral country, 
more than the obtaining the loan of or the pur- 
chase of anything contraband of war there, is 
unlawful. For even the sale of arms to a belli- 
gerent by a neutral is lawful in his own country 
or elsewhere, subject to the belligerent right to 
seize them as contraband. To hold that the 
sale or loan of money to a neutral is unlawful, 
would be to hold a doctrine in contradiction to 
an universal and well-estabUshed principle in the 
law of nations, namely, that beUigerents may 
buy arms even in a neutral state. Mr. Philli- 
more likens it and treats it the same as recruit- 
ing troops in a neutral country for one of the 
belligerents. But this, by the law of nations, is 
a doubtful point, and, in England, its interdiction 
rests rather on statute than on general law (/). 

(/) See Phillimore*s Intern. Law, vol 8, p. 221. 
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PROVISIONS. 



When Provisions are Contra- 

band of War, 
Opinions of GroHtis, VaUel and 

Falin. 
Modern French Law as to. 
Former Law in England as to. 
Disputes between England and 

America in the Great War, 
Modern English Law as to. 



The same doctrine held by the 

American Courts, 
Distinction between English 

and Foreign Law as to Pro^ 

visions. 
Corny Wine and Oil, 
Cheese, Salt Butter and Salt 

Fish, 
Salt Beef Salt Pork, 
Biscuits, Flour, jrc. 



Rule — Provisions going as provend for armies The rule as 

to proyi- 

or navies are lawful prize. "^®"■• 

Mr. Phillimore, with a certain generous en- 
thusiasm for diflScult questions in Jurispruden- 
tial science, calls that, as to provisions being 
contraband or not, nohilissima juris gentium 
qucBStio (a). 

Grotius, as we have already seen, places pro- opinion* of 

' '^ ^ r t^ Grotius, Vat- 

visions in his second class as things which serve *e^*ndvaiin. 

both for peace and war, and which will there- 
fore be contraband according to circumstances ; 
as if entering an invested place. 

(a) Vol. 8, p. 335. 



28 WHAT IS CONTRABAND OF WAR. 

Vattel says that provisions, under certain cir- 
cumstances, may be contraband (J). Pothier 
says that they are not contraband, nor subject 
to confiscation, "Sauf dans un seul cas, qui 
" est lorsqu'elles sont envoyees a une seule place 
" assieg^e ou bloquee" (c). Valin says that they 
are, by the law of France and the common law, 
only interdicted to besieged places (rf). 

By the Treaty of Utrecht, between Great 
Britain and France, renewed from time to time 
down to 1783(e), all sorts of grains, legumes, 
and generally all provisions serving for the 
nourriture and subsistence of men were excepted 
from contraband. 
Ti>e French And it is SO Still in the modem French in- 

modcrn law 

^* '°* terpretation of the law of nations. M. Ortolan 

says : — " Que les vivres et tous objets de pfe- 
" mi^re necessite ne peuvent en aucun cas, et 
" pour quelque motif que ce soit, 6tre ranges 
" dans le contrebande de guerre, sauve les droits 
" resultant de blocus" (/). See Addenda (A). 

tew*of e!i"' ^^ England, however, the law has always 
been more stringent. Sir WilUam Scott, in the 

(6) Lib. 3, c. 7, s. 103. 

4c) Traits du Droit de Propria t6, pt 1, c. 2, ss. 2, 104. 

C^O Lib. 3, t. 9, art xi. 

(e) Fide antet p. 45. 

(/) Vol. 2, p. 166. 
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case of The Yonge Margaretha{g)^ after ob- 
serving that the catalogue of contraband had 
varied very much in early times, says that, in 
1673, corn, wine and oil were held contraband 
by the Admiralty practice in this country ; and 
that, in 1747 and 1748, butter, salted fish and 
rice were also contraband. In this conflicting 
and uncertain state of the practice of different 
nations a great question arose between England 
and the neutral powers in the war between 
Great Britain and France towards the close of 
the last century, and the question was sifted 
with all the learning and acumen of statesmen 
and publicists of the day. As this is likely to 
have a direct and important bearing in the 
war now raging in America in its relations 
with us as neutrals, and as it was precisely the 
Americans who then, as neutrals, took a lead- 
ing part in it against us as belligerents, and 
their writers and Courts of Admiralty have 
dealt most learnedly with the question, it will 
be advisable to go somewhat fully into it. 

It arose by the French Republic declaring, Dispute be- 
tween Eng. 

on the 9th of May, 1793, that neutral vessels i^Jf^^j^^^^'^ 
laden with provisions, destined to an enemy's wl?.^ ^^^^^ 
port, should be seized and carried into France. 
{g) 1 Rob. Rep. 159. 
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By Instructions of the 8th of June, 1793, the 
English government gave similar orders to their 
cruisers. The fact of England having taken 
this step only in retaliation for that taken by 
France is, to some extent, a justification of 
what, perhaps, would otherwise be a proceed- 
ing somewhat against the law of nations, and 
one which the government itself ultimately 
abandoned or qualified, and her own Courts 
and most eminent authorities decided against. 
For, notwithstanding the able and eloquent 
argument put forward by Count Bemstorf on 
behalf of the Danish Court, claiming from the 
English government the right of neutrals to- 
wards them irrespective of what France might 
do, it has often been admitted by writers on the 
subject and in practice, that where one of two 
belligerents abandons a right and lawfiil course, 
the other is justified, to some extent at least, 
on the ground of necessity, if not strict law, in 
doing so likewise. 

The English Orders in Council directed the 
cruisers to stop all vessels laden wholly or in 
part with wheat, flour or meal bound to any 
port in France, and to send them to a British 
port to be purchased by the government, or to 
be released on the condition of the master 
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giving security to dispose of his cargo in the 
port of some nation in amity with his Britannic 
Majesty. This order was sought to be justi* 
fied on the ground that, by the modem law of 
nations^ all provisions were contraband in the 
first degree, whenever the depriving an enemy 
of them would sooner reduce him to terms. 
And it was contended that, in that particular 
case, it was the more justifiable to cut off such 
supplies, because it was notorious that the grain 
and flour really belonged to the government of 
France, who had purchased it by their agents ; 
and that, as the government had called upon the 
whole nation to arm in their defence, the British 
Cabinet was the more justified in treating the 
whole nation as a military force. The northern 
powers, Sweden and Denmark, opposed this 
energetically; and the United States, by their 
diplomatic agents, replied that neutrals, in time 
of war, retain all the rights they had in time of 
peace to trade with either belligerent, so long 
as they do not supply arms or ammunition^ or 
other means of defence or offence to either 
party; and that, especially, each neutral had a 
right to export to where it pleased its usual 
and staple commodities of produce, the market 
b6 
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of which it could not be deprived of{h). And 
they further said, that the law adverted to by 
the English government, as laid down by Gro- 
tius and other publicists, as to the right to 
interdict provisions to an enemy, only applied 
to cases where the enemy were cut ofF com- 
pletely from supplies, and that for the want of 
such they were likely to be reduced to sur- 
render. This only took place, they said, in 
regularly invested fortresses or towns, and not 
where a whole nation was blockaded only on 
one side of its coast or frontier, and still ca- 
pable of availing itself of its own resources for 
an indefinite time, or supplying itself along its 
other frontier to an indefinite extent. And as 
a proof of which they pointed to the fact that 
provisions in France were dearer than in Eng- 
land (i). 

There is little doubt but that the English 
government were wrong, and indeed they ad- 
mitted it by the treaty afterwards settled with 
the United States in 1794, in which it was, by 
Article 18, agreed that whenever provisions 
and other articles, not generally contraband, 
should be seized by the British cruisers they 

(h) rtde ante, Chap. III. p. 12. 

(t) Vide Wheaton's International Law, vol. 2, p. 195, 1st 
ed., and Phillimore's International Law, vol. 3, pp. 335 — 349. 



English law 
as to. 
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were not to be confiscated^ but the owners were 
to be completely and speedily indemnified, and 
the captors, or in their default the government, 
were to pay to the masters or owners of such 
vessels the full value of all such articles, with a 
reasonable mercantile profit thereon, together 
with freight and demurrage for the detention. 
And Sir William Scott, in the case of The 
H(iahet{h)y and the American government have 
frequently declared that treaty as only declara- 
tory of the law of nations (Z). 

The English Prize Courts, which had gra- Modem 
dually been relaxing their practice under the 
direction of Sir William Scott, adopted a more 
generous policy as to neutrals towards the 
middle of the great war. In the case of The 
Yonge Margaretha (m), that learned Judge, after 
reviewing the practice of the Admiralty Courts 
in this country, in manifest contemplation of 
the authorities of the Jurisprudentists, placed 
the question upon those sound and broad prin- 
ciples which we have already so often adverted 
to, as he did so many others of the law of 
nations, which till then had been enveloped in 

(*) 2 Rob. 182. 

(0 Vide Kent's Commentaries, vol. 1, p. 140, and vide ante, 
p. 58. 

(m) 1 Rob. 159, Phill. ed. 
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a mist of futile and indefinite arguments. The 
practice and principle which he then established 
have been accepted by all the American Courts 
Imd the Aticierican writers on this subject, whose 
respect they commanded by their admirable 
lucidity and firmness. Following Grotius' 
rule (n), he held that provisions were the same 
as all other articles of a doubtful or double use, 
that is, capable of being applied either to peace 
or war ; and that, therefore, subject to the con- 
siderations of their being the growth of the 
exporter's country, pointed out in our third 
chapter of this work, and subject to the 
conditions, pointed out previously (o), as to 
whether they were in a prepared or raw state, 
it was simply a question of evidence or proba- 
bility in each case, and whether those very 
articles were intended for ordinary use in life, 
or even for mercantile ships' use, or whether 
they were going, with a highly probable desti- 
nation, for military or naval use, and that that 
would decide whether they were contraband or 
not. This is placing provisions on the same 
rule as all other goods of the second class of 
contraband before pointed o\it(p). And the 

(n) Vide ante, p. 8. 

lo) Vide ante, ip. S6, 

(p) Vide ante, pp. 9, 18, 73. 
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port of destination in this^ as in all other cases^ 
will be an important ingredient^ among others, 
in determining what the ultimate use of the 
goods is intended to be, as in Chapter III. 

These doctrines, and a practice in pursuance T^*^™® 
of them, have been cited and followed by the Am^^^*" 
Courts of the Admiralty, United States: — 
" When they caime to know and feel the value of 
" belligerent rights, by becoming a party to a 
" maritime war" (p). And in a case that was 
decided after the deliveiy of the above-men- 
tioned judgments of Sir William Scott, Judge 
Story held, that a Swedish, that is, a neutral, 
vessel, carrying provisions to the English army 
in Spain, the provisions being also neutral pro- 
perty, but destined as supplies for the military 
force of an enemy, even though in a neutral 
country, Spain— the English and Americans 
being then at war, were contraband, and liable to 
confiscation, especially as the provisions were 
the growth of an enemy's country (q). And 
that great American authority pointed out in 
the words almost of Sir William Scott, used in 
The Yonge Margaretha, that if they had ap- 
peared to have been destined for the ordinary 

(p) Kent's Coram, vol. 1, p. 148, 10th ed. 
(q) The Commercen, I Wheaton's Rep. 383. 
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use of life, they would not have been contra- 
band. And the same doctrine was acknow- 
ledged and confirmed by the American Courts 
in the case of Maisonnaire v. Keating (r). 
The existing The principles and practice of the English 
vitiont. ^md American Courts of Admiralty, therefore, 
as to provisions, is clear, namely, — 

First. That all provisions taken with a pro- 
bable destination of being used as provend 
for an enemy's military or naval force, will be 
contraband. 

Secondly. That, as held by Grotius and other 
Jurisprudentists, provisions on a voyage to 
a besieged fortress or city, regularly invested, 
and with a probability of being reduced by fa- 
mine, will be liable to confiscation. Yet, 

Thirdly. Such provisions, when on a voyage 
to a coast or open country, only blockaded on 
one side, and so blockaded with a view of 
generally annoying or destroying the people 
of it, rather than with any probability of 
reducing it by famine, will not be contraband, 
so as to be liable to confiscation, and only 
liable to be taken on pre-emption («), that is, 
on payment of value, freight, profit and de- 
murrage. 

(r) 2 Jallison's American Rep. 326, 
(s) Vide post, p. 91. 
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Fourthly. That by the law as interpreted by 
other foreign nations^ by their writers, Grotius, 
Bynkershoek, Valin, Vattel, Ortolan, Mass6 
and others, provisions will never be contraband 
except on the road to a blockaded place or 
port. And by that probably would be meant a 
regularly invested place or fortress, or at least 
when taken on an attempt to break a regular 
blockade, in which case the vessel and cargo 
would be liable on other grounds. 

Another distinction between the English 
and American law and that of France and 
other states is, that, for belonging to the second 
class, the Dutch and French authorities require 
especial or more particular circumstances, as, 
that the provisions should be going to an in- 
vested place, sought to be reduced by famine. 
But the English and American authorities only 
demand some special or more particular evi- 
dence of an ordinary military or naval desti- 
nation. With them the only further ingredient 
required is only evidence, not of the thing evi- 
denced. 

Corn, wine, oil and butter, salted fish and com. wine 

* ' ' and oil. 

rice, were condemned as contraband under the 
old system (t). And so they would be contra- 

(t) See Kent's Comm. vol. 1, p. 143, Sth ed., and The 
Yonge Margaretha, 1 Rob. 159. 
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band now, no doubt^ under the circumstances 
which make other provisions such^ as being 
preserved provisions going to a naval port, or 
with other warlike evidence. 
cbeeM, but. Checse has been held not to be contraband 

ter, salt fish. 

as a general rule, and beer also (u) ; and this on 
the broad principle that they were articles of 
luxury and not of subsistence, and as such could 
not be held as assisting the enemy in his de- 
fence (t?). But if the cheeses be such as are 
commonly used as naval stores or provisions, 
then they would be no longer considered as 
mere luxuries (x). And if going to a port of 
outfit, like Brest or Rochelle, they will be liable 
to be seized as contraband, and the vessel also 
which contains them, if belonging to the same 
owner (y). Butter, salted cod, and like stores 
are liable to the same rule if going to a port of 
equipment (2r); and apparently wine and oil (a). 
In all these cases, if the goods seized be the 
natural produce of the country, that will be a 
mitigating circumstance (b). And if going to a 



(«) The Yonge Margaretha, 1 Rob. 159, and the cases there 
cited. 
(v) Ibid. 
(«) Ibid, 

(y) Vide pott, tit. Effect of. 
(c) Per Sir William Scott in The Yonge Margaretha. 
la) Ibid, 
(b) rtde ante, ChtL^. 111. 
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general port, or a port used as such, as well as 
a port of equipment, they will not be liable to 
be seized (c). 

Salt beef was held to be such provisions as saitbeef, 

*^ salt pork. 

will be contraband in going to an hostile port 
of naval equipment (rf). And, in the latter case, 
it was admitted by counsel, on the other side, 
that salt beef, as produce in a prepared state, 
was contraband, if going to a port of outfit 

So biscuits and flour are liable to confiscation Biscuits, 

flour. 

if going to an enemy's port of general commerce, 
as Cadiz. And, where the vessel was sailing 
under false papers, and there were other symp- 
toms of bad faith, the vessel itself was for- 
feited (e). But it is otherwise where the papers 
are r^ular and good faith is observed f/). 

From this it is manifest that, by the English 
and American law, provisions will be contra- 
band or not, the same as all other articles of 
a double or doubtful application, in proportion 
as the evidence in any case is in favour of their 
being or not being destined for warlike appli- 
cation, or the support of military or naval arma- 



(c) Vide ante, Chap. IV. 

(d) The Vriendachap Jansen, cited arguendo in The Yonge 
Margaretha, 1 Rob. Rep. 188. 

(«) The Vigilantia, 6 Rob. 125. 
(/) flrf«pM<, Chap.XITI. 



90 WHAT IS CONTRABAND OF WAR. 

ments. And this evidence may arise from 
their nature alone, as rations made up in some 
way especially, and openly used only for such 
purposes, as salted beef and other marine stores; 
or their nature taken in connection with other 
facts, as their destination to a port of naval 
equipment; or even the character of the 
owners or consignees, as if they were known 
contractors for such articles with the govern- 
ment. 
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CHAPTER XII. 

THE DOCTRINE OF PRE-EMPTION. 



Rule as to Pre'emption, 

Applies to all Goods of the Se- 
cond Degree of Contraband, 

Origin and importance of the 
Doctrine, 

Applies to all Goods of a 
doubtful Character, 



When it can be enforcedy and 

when it can be claimed. 
How carried out. 
What allowed as probable PrO' 

fit' 
Price of Insurance, when al- 
lowed. 



Rule — In contraband, whatever may be of use in Rule as to 

' .7 ./ preemption. 

war may be taken on payment. 

The doctrine of pre-emption, or the right of 
taking all goods capable of warlike use when on 
the road to an enemy, on payment of their value, 
was much more common in past times than it is 
at present, and was then, it is said, applied to con- 
traband of war in the first degree, or what was 
then considered such (a). And this right of 
taking possession of cargoes of provisions or 
other goods going to an enemy's port is not 
peculiar to this country and the United States, 
though it was the subject-matter of treaty be- 
tween them in 1 794, but is part of the general 

(a) See Phillimore's International Law, vol. 3, p. 362. 



of the doc- 
trine. 
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law of nations (i). And it was the subject of 
many important treaties between this country 
and Spain, Holland and Portugal in the seven- 
teenth century (c). 

Belligerents always now claim and exercise 
the right of confiscating, that is, seizing with- 
out any indemnification whatever, all goods 
contraband of war in the first degree, that is, 
all arms and ammunition, or what can solely or 
directly and immediately serve as such (rf). 
originand Prc-emption, it is said, is to be looked 

importance * 

upon as a sort of compromise in doubtful and 
difficult cases, in which, while on the one hand 
supplies which may increase his means of de- 
fence or attack are prevented from going to the 
enemy, on the other hand neutral owners do 
not suffer by the loss of their goods (e). And 
no doubt but that in all difficult cases, and 
whenever there is no fair evidence of a guilty 
intention on the part of the neutral vessel hav- 
ing the objectionable goods on board, this is 
the proper and only course which the law points 
out. For confiscation is a proceeding in pcenam^ 
and can only be justified where there is a guilty 

{h) Per Sir William Scott, in The Haabet, 2 Rob. 182. 

(c) Phillimore's International Law, vol. S, p. 362. 

(d) Vide ante, Ch&ip.Yl. 

(e) See Phillimore's International Law, vol. 8, p. 868. 
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intent manifested of the owner to commit a 
breach of international law by conveying means 
of offence and defence to the enemy. And 
where from the character of tbe goods, as serv- 
ing other or various other purposes, and the 
want of further evidence as to their warlike 
destination, this is not sufficiently made out, 
and yet the belligerent claims to interdict such 
goods from the enemy as those which may be 
made use of against him, this is the proper and 
most reasonable remedy. And it is, no doubt, 
in the greater development of this principle and 
its restoration to that more general practice 
which it held in the seventeenth century, that a 
mitigation of the law of contraband, and the 
reconciling of its principles and practice here 
with those of foreign countries, will be best 
secured. 

Though the doctrine of pre-emption has in Applies to au 

. ^ ^ goods of 

recent times been applied almost entirely in^J^^^^ 
cases of provisions, wheat and flour, more par- 
ticularly under the treaty with the Americans 
and Sweden above referred to, the principle is, 
no doubt, applicable to all cases of goods of a 
doubtful or double character, and which are 
capable of being used in war. And as a proof 
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of this, in the case of The Sarah Christina (/), 
Sir William Scott applied it to a cai^o of pitch, 
tar, iron hoops and bars from Sweden, a case 
of great doubt and difficulty as to the owner- 
ship of the property. 
When it can The right to take on pre-emption only ap- 
cJn bJ*^° ^' pl^^s to vessels which are avowedly or on a fair 
presumption on the road to an enemy's port(^). 
And it can only be claimed by the owner of the 
cargo in cases where perfect good faith has 
been kept, and where the ship's papers and her 
course are in strict order and accord (A), 
How carried The modc of ascertaining the value of the 

out. ^ ° 

cargo and charges incurred is by a commission 
appointed by the Admiralty Court, consisting 
of a registrar of the Court and merchants 
resident in the belligerent port, possessing a 
full knowledge of the articles and course of 
trade, who make their report to the Court 
above (i). 
What sum As a general rule all charges and prices of 

allowed for ^^ . ° ^ 

profit. \}^Q articles are calculated in the same way that 

they would be if the goods had gone into port 

(/) 1 Rob. 237. 

Ig) Per Sir William Scott, in The Haahet, 2 Rob. 174. 
{h) The Sarah Christina, 1 Rob. 241. Vide post, Chap. XIII. 
(i) Per Sir William Scott, in The Haahet, 2 Rob. 179. 
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in the usual course of business (J). But not 
always, and a neutral cannot exact such an un- 
reasonable price, or what are called distress 
prices, for his goods as he would have realized 
perhaps if they had succeeded in enteiing the 
enemy's country (i). And an expected value 
at the port of delivery is not always the neces- 
sary measure for compensation at the port of 
the belligerent (Z). The invoice price of the 
goods and ten per cent, on that for profit is 
what was allowed on wheat as reasonable (m). 
This was the sum agreed upon as such by the 
treaty between the United States and England 
in 1794, and likewise, also, by treaty between 
England and Sweden in 1803 (w). But the sum 
to be allowed as a profit that might feirly be 
expected as likely to have been realized if the 
vessel had entered her port, must depend upon 
the nature of the cargo and other circumstances, 
where there is no treaty fixing it beforehand. 
In the case of The Ilaabet(o), Sir William 
Scott said, " It is a reasonable indemnification 
" and a fair profit on the article, that is, due 

{j) Per Sir William Scott, in The Haahet, 2 Rob. 179. 

ik) The Haabet, 2 Rob. 182. 

(0 Tbid, 184. 

(to) Ibid 174. 

[n) See Phillimore's Intern. Law, vol. 3, p. 263. 

(o) 2 Rob. 182. 
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" reference being had to the original price actu- 
" ally paid by the exporter, and the expenses 
" which he has incurred. As to what is to be 
'' deemed a reasonable indemnification and pro- 
" fit, I hope and trust that the country will 
" never be backward in giving a liberal inter- 
^^ pretation to these terms; but certainly the 
" captor's nation does not always take the car- 
'^ goes on the same terms on which an enemy 
" would be content to purchase them." 
Price of in- And though the price of insurance of the 

sunnce, . 

wh^ai- cargo will be also allowed when it has been 
paid, or even where the shipper has been his 
own insurer, if the risk has been run, it will not 
if the vessel has, by being seized at the early 
part of the voyage, never incurred a risk (o), 

(o) The Haahet, 2 Rob. 184. See also the cases of The 
Maria Magdalena, Hagg. & Marriott's Adm. Rep. 250 ; The 
Vryheid, ibid, 188 ; and Vrow Antoinette, ibid. 142. 
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CHAPTER XIII. 

ATTEMPTS AT FRAUD. 



Importance of avoiding. 
What are such attempts. 
Vessel out of her Course. 



Destroying Ship*s Papers, 

Effect of Fraud, 

What is Evidence €f Fraud, 



Rule — Fraud forfeits all neutral rights. Rule as to 

It is of the very first importance to all ship- 
pers of goods to a belligerent state to avoid all 
attempts at fraud and concealment; such as 
chartering the vessel nominally to one place 
with an intended voyage to another; double 
instructions to the captain ; concealing the real 
character of the goods ; hiding some that are 
contraband under others that are not. So in 
The Calypso (a) and The Eensom (J), the effect 
of false destination and covering enemy's goods 
by neutral's, by mixing them up with the 
neutral's own, was held to work a forfeiture. 

One of the chief evidences of fraud is a vessel out of 

her courae. 

vessel's being out of the regular course from 

(a) 2 Rob. 154. (6) Ibid, 14. 

F 
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Destroying 
ship's pa- 
pers. 



The effect 
of fraud. 



that in which she ought to be going if on her 
road to her destined port, as shown by her 
papers. And the Courts will examine experi- 
enced persons as to their opinion as to this, 
and would be guided by it. 

A common attempt at fraud is the destruction 
of the ship's papers, when taken out of her 
course. " It is certain," said Sir William Scott, 
" that, by the laws of every maritime Court in 
" Europe, spoliation of papers not only excludes 
" further evidence, but, per se, infers condem- 
" nation. But by the English law, if all other 
" circumstances are fair and clear, this circum- 
" stance alone will not work a forfeiture. But 
" it nevertheless generates, in that case, a most 
" unfavorable presumption" (c). 

The effect of fraud will be, in most instances, 
to condemn the ship, which, in all other cases, 
generally would go free, even though the goods 
were confiscated. And in most cases it will 
condemn goods, which otherwise might have 
been free, or liable to pre-emption only. Its 
result, also, is to deprive at once a neutral 
ship of all her rights and privileges whatso- 
ever, and all kind of favourable consideration. 



(c) Per Sir William Scott, in The Hunter, 1 Dod. Adm. 
Rep. 486. 
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However regular the papers of a vessel be, what is evi- 
and however well documented the owner- ^■'*^- 
ship of the property, if, from the examination 
of the master, his prevarication and suppression 
of evidence, and manifest falsehood as to some 
points, and if, from the known character of the 
owners and agents of the vessel, as connected 
with contraband trade, or fi-om the admitted 
double instructions given to the captain, there 
be fair reason to doubt them, they will be disre- 
garded {d). And if there has been a suppres- 
sion of the enemy's interest, with a fraudulent 
view, the party engaged in that fraud will not 
be permitted to prove that his own property is 
mixed up with it, and it will all be condemned (e). 

(d) The Nancy, 3 Rob. 122. 

le) The Gr aaf Bemstorf, 3 Rob. 117. 



F *^ 
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CHAPTER XIV. 



PENALTY FOR CARRYING CONTRABAND. 



Ancient and Modem Practice 

as to. 
Where Goods and Ships have 

different Owners, 



Contraband confiscates innocent 
Goods of the iame Owner, 

Mr, Kent's Summary qf the 
Laws as to the Penalty of 
Contraband. 



Rule. 



Where ship 
and the 
goods have 
different 
owners. 



Rule — Contraband confiscates all of the same 
bulk and of the same owner. 

By the ancient rules contraband forfeited 
the vessel in which it was carried, and even 
all the innocent articles which accompanied 
it (a). But in modern practice the rule is, 
that where the ship belongs to a different party 
to the owner of the contraband goods, and he 
has observed good faith in all her proceedings, 
and there are regular ship's papers, and she is 
on her proper course, the only punishment she 
will incur will be that of a loss of her freight 
and the expenses of a bootless voyage. 

But even now, having contraband articles on 
gSodrorthe* board confiscates the ship and the innocent 

same owner. 

(a) See Kent's Commentaries, vol. 1, p. 146, 8th ed. ; 
Bynkershoek, Q. P. J. c. 12 — 14 ; Phillimore's International 
Law, vol. 3, p. 671. 



Contraband 
confiscates 
the innocent 
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property in her, if belonging to the same party 
who is owner of the contraband goods, but not 
if the contraband belong to another party (b). 
And the allowing the contraband goods to go 
unclaimed will have no avail, if there is proof 
that they belong to the owner of the others, 
who was also a part owner in the vessel (c). 

If the contraband goods belong to persons 
not the owners of the vessel, according to the 
more modem practice, the goods only are 
seized, even where the articles are expressly con- 
traband, as pitch and tar, and the ship goes free 
with a loss of her freight as punishment (d). 
Unless there have been peculiarly aggravating 
circumstances of falsehood and fraud, or as to 
papers and destination (e). This modern 
leniency in favour of trade is in opposition to 
the great authorities Bynkershoek and Hei- 
neccius(y*). A false destination entered on 
the papers is such a fraud as will preclude 
lenient consideration and work a forfeiture (g). 

(b) Per Sir William Scott, in The Staadt Embderi, 1 Rob. 
31 ; and see Bynkershoek, Q. Pub. J. lib. 1, c. 12 ; and The 
Oster Risoer, 4 Rob. 199. 

(c) The Yonge Tobias, 1 Rob. 329. 

(d) Per Sir William Scott, in The Regende Jacobs. 1 Rob. 
91; The Yonge Tobias, 1 Rob. 330. 

{e) See above cases and The Mercurius, 1 Rob. 288. 

(/) Ibid. 

(g) The Sarah Christina, 1 Rob. 237. 

f3 
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Where some sailcloth, which was clearly 
contraband, belonged to the same owner as 
some linseed, which was not contraband, the 
latter as well as the former was confiscated (A). 

Where part of the cargo was held contra- . 
band, but whether so or not turned on the new 
construction of a treaty. Sir Wilham Scott 
would not adjudge other articles belonging to 
the same party to confiscation (i). 
Mr. Kent's The cfFcct of Carrying articles contraband of 

summary. •' ° 

war by the modem practice and interpretation 
of the law of nations, is thus summed up by a 
learned and accurate American authority, Mr. 
Kent :— 

" Contraband articles are infectious, as it is 
called, and contaminate the whole cargo be- 
longing to the same owners, and the innocence 
of any particular article is not usually admitted 
to exempt it from general confiscation. By the 
ancient law of Europe, the ship also was liable 
to condemnation; and such a penalty was 
deemed just, and supported by the general 
analogies of the law: for the owner of the 
vessel had engaged it in an unlawful commerce, 
and contraband goods are seized and con- 

(h) The Oster Risoer, 4 Rob. 199. 
(0 The Charlotte, 5 Rob. 275. 
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demned ex delicto. But the modern practice 
of the Courts of Admiralty, since the days of 
Grotius, is milder, and the act of carrying con- 
traband articles is attended only with the loss 
of freight and expenses, unless the ship belongs 
to the owner of the contraband articles, or the 
carrying of them has been connected with ma- 
lignant and aggravating circumstances; and 
among these circumstances a false destination 
and false papers are among the most heinous. 
In those cases, and in all cases of fraud in the 
owner of the ship, or of his agent, the penalty 
is carried beyond the refusal of freight and ex- 
penses, and is extended to the confiscation of 
the ship and the innocent parts of the cargo. 
This is now the established doctrine, but it is 
sometimes varied by treaty, in like manner as 
all settled principles and usages of nations are 
subject to conventional modifications" (ft). 

(k) Kent's Commentaries, vol. 1, p. 146, 8th ed., referring 
to Bynkershoek, Q. P. J. b. 1, c. 12, 14, and Heineccius de 
Nat. ob. rect. c. 2, s. 6, and The Staadt Embden, 1 Rob. 23 ; 
The Yonge Tobias, 1 Rob. 277; The Franklin, 3 Rob. 217; 
The Neutralitatt 3 Rob. 95 ; 4 Rob. 68 ; 6 Rob. 125. 
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ADDENDA. 



(A)— Page 59. 

Rule as to Doubtful Goods of a Doubtful Owner to a 
Doubtful Por^— (Chapter IV.) 

The rule adverted to and explained in this chapter, 
as an important principle of the English and Ame- 
rican law of contraband, has been ignored by some 
writers, especially the French authors. But this 
arises from their ignoring altogether, as they gene- 
rally do, contraband of war in the second degree, 
or any other contraband but what are arms or 
ammunition, or what is in the nature of them. M. 
Ortolan openly assails the doctrine of contraband in 
the second degree, and especially opposes the doc- 
trine of the character of the goods being affected by 
their port of destination. But another very learned 
French authority, M. Masse (a), holds otherwise. 
He says, " C*est done en definitive leur destination 
" qui leur imprime leur caractere; et comme cette 
** destination n'est jamais avouee par ceux qui les 
" transportent a Tennemi, il en resulte que la preuve 
" doit s*en induire des circonstances de temps et 
" de lieu dans lesquelles le transport a Tennemi s*en 
** effectue, des quantites emportees, de la nature des 
" besoins, et du genre de guerre." The same doc- 

(a) Droit Commercial, vol. 1, p. 211. 
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trine is held by M. Tetens in a very learned treatise 
on the subject of International Law, the ablest on 
the subject of contraband there is perhaps. He 
says that *' Articles are not liable to confiscation 
** because they are useful or necessary to military 
** service; but they are so, as has been said before, 
** by their being actually destined for the enemy, 
" either openly so or as indicated by their true 
" nature, by their quality or by their quantity, which 
'* would not agree with their being destined for 
" another purpose" (6). And that learned author 
even holds that any goods, contraband or not, on 
the road to enemies' forces for military service are 
liable to confiscation (c). 

Mr. Wheaton observes in his work on Inter- 
national Law that the principle established by Sir 
William Scott in The Yonge Margaret hUf as to arti- 
cles of promiscuous use being considered contra- 
band when on a destination to a port of naval equip- 
ment, seems to have been abandoned by him in a 
subsequent case ((f). It may be observed, first of 
all, that the principle, right or wrong, has been dis- 
tinctly acknowledged and acted on by the American 
Supreme Court in the case of The Commercen {e) 
and that o^ Maisonnaire v. Keating (/), and by Mr. 
Kent in his Commentaries (^) ; and in The Commer' 
cen it was made to apply to naval ports in a neutral 
country. The principle above adverted to was not 

{h) Page 115. Considerations sur les Droits R^ciproques, 
p. 113. Copenhagen, 1805. 
(c) Page 114. 

{d) The Charlotte, 5 Rob. 305. 
(e) Wheaton's Adm. Rep. 
(/) 2 Jallison's American Rep. 325. 
(g) Vol. 1, p. 143. 
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acted upon in one case only by Sir William Scott, 
but in all on contraband, where the question arose 
upon goods of a double or doubtful character. It 
was an established principle with him. In the 
case adverted to, The Charlotte^ the goods were 
marine stores contraband essentially in the first 
degree, and as such contraband going to any port, 
not goods of a double or doubtful character, or at 
least such as were by the English law considered 
such (Ji), And although the reasoning of Sir William 
Scott, adduced in The Charlotte, goes to weaken the 
arguments and practice he so often adopted in other 
cases, viz., ** that, though going to a general port, the 
goods might be there used for privateers or shipped 
to a naval port," that view cannot be taken as over- 
throwing his numerous judgments and general 
course of practice established in other cases. As 
to the force of the arguments the learned judge 
there uses in support of his decision, it only goes 
to show that the rule which allows doubtful goods to 
go to a doubtful port will not always give belligerents 
that protection it should, and will frequently be 
abused by neutrals, by such goods being sent on 
from there to a naval port. But this does not 
materially affect the question in cases where they 
do find such goods going to a naval port, or prevent 
them treating them as contraband. Belligerents 
are placed in a difficult situation ; they are driven, 
in their own defence, to stop all contraband they pos- 
sibly can, and they are compelled by fairness and 
consideration for neutrals to avoid doing this more 
than is necessary for their own protection. If they 

(A) Vide post, tits. Marine Stores, p. 113; Masts, p. 59. 
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cannot intercept all, that is no reason they shall not 
intercept some, and a little will go very far when 
the loss is so great. And certainly warlike goods or 
warlike stores or provisions going in large quantities 
to a place of warlike naval or military equipment 
give rise to a very strong presumption, and such a 
one as, with previous notice to the party taking 
them there of their danger, they have a right to act 
upon. It is no fair argument in such cases to say, 
why do you not seize all other such goods going 
into a general port ? because there is not the same 
amount of evidence of their warlike destination. 
And, as said by Sir William Scott, " As it is im- 
** possible to ascertain positively the final use of an 
** article ancipitis usus^ it is not an injurious rule 
" which deduces the final course from the imme- 
<* diate destination." 



(B)— Page 36. 
Things solely applicable to War. 
All the foreign modern authorities, Hiibner, Te- 
tens. Ortolan, Mass6y and the learned editors of the 
edition of Valin, 1844, agree in holding that only 
such articles are contraband of war, — that is, in the 
first degree, in which sense the French authors only 
use the term, — as are directly and solely applicable 
to war purposes. M. Ortolan, in page 171, vol. 2, 
of his work, points out that in all the treaties con- 
cluded between civilized nations since 1815, as to 
contraband of war, that term and its consequences 
are restrained to arms and ammunition, that is, con- 
traband of war in the first degree. These are mostly 
between the European maritime states, France, 
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Prussia, the Hanseadc Towns and the United States 
of America, and the various states of South Ame- 
rica, Brazil, Columbia, Mexico and Bolivia, which 
have of late years been so incessantly engaged in 
conflict, so that such treaties are numerous. 

** Ce qu'il a,'* say the learned editors of the 
Traite des Prises of Valin, 1844, " de plus grave, 
" c*est la diversite des doctrines Anglaises et 
" Fran9aises: elle tient les neutres dans I'incertitude. 
" Peuvent-ils transporter des objets de materiel 
" naval? Oui,s'ils interrogent la legislation Fran^aise. 
" Non, s'ils interrogent la loi Anglaise" (i). And 
they then go on to remark, apparently with some 
regret, that all sorts of machinery for propelling 
vessels and coals must, as things in the nature of 
marine stores, by the French law not be contraband, 
though they are with us. 

No doubt but that if the English and American 
Courts would adopt and enforce more stringently, as 
a fixed and general principle, the holding, as of the 
first degree of contraband, only such things as are 
solely and directly applicable to war, the loose, 
vague and indefinite state of the law as it now 
stands would be much cleared up. And this would 
be all the more important step, as by so doing a great 
advance would be made towards reconciling the 
principles of those Courts with those of the Courts of 
France and Germany. And if these latter, again, in 
compensation, would adopt our principle of holding 
that goods, though even of a doubtful or double 
purpose, or serviceable for peace or for war, would, 
on fair and reasonable proof of a hostile destination, 

(t) Pisioye and Duverdey^ Trait6 des Prises, vol. 1, p. 405. 
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become as much contraband of war as if such a 
destination were apparent as in themselves, the re- 
conciliation of the two great systems would be com- 
plete, at least as to their great leading principles, and 
the civilized nations be said to live under one branch 
of universal Jurisprudence. Indeed it is difficult 
to conceive that the American and English Courts 
will long hold that a cargo of ship timber, or of sails, 
cordage, tar or hemp, things applicable to such nu- 
merous purposes, and quite as applicable, and even 
far more likely, to be applied in constructing com- 
mercial ships, will be contraband in the first 
degree, that is, as liable to confiscation, without 
any further proof whatever of being intended for 
ships of war. Nor will, perhaps, the French autho- 
rities (^) long continue to hold that goods of the 
second degree, or of a double use, for peace as well 
as war, such as marine stores, provisions, &c., if 
taken on a manifest destination for use in war, 
as on the road to an enemy's port of naval equip- 
ment, or provisions on the road to the enemy's forces 
or navies, and so manifestly intended for supplies, 
will not be liable as things aiding and assisting such 
enemy in his defence. And if this be so it is really 
decided, and it becomes a question merely of degree 
of evidence in each case, the same as it is with us in 
most cases now. 

(k) See M. Ortolan's argument against this principle of 
English law, in vol. 2, p. 191, 2nd ed. of his valuable work. 
M. Ortolan seems to think that it is only the English Courts 
who have adopted this principle, but in this he errs. Hiibner, 
a Dane, and whose work of all others exhibits a profundity 
and calmness in examination, maintains the same principle. 
See La Saissie des B^timens, lib. 2, c. 1, ss. 8, 9. And this, 
as observed elsewhere, is also the theory of M. Tetens, in his 
work cited above. 
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(C)— Page 38. 
Raw or Manufactured Goods. 
M. Tetens, a learned Danish author on this sub- 
ject, says, " whether the objects are already fabri- 
cated and are fit for immediate application or imme- 
diate use, or whether they are still in a raw state, 
des matikres brutes, which require another touch, une 
nouvelle main d'ceuvre, to become so, that does not 
alter their quality from the moment their destina- 
tion for warlike purpose becomes manifest" {I), And 
he then instances saltpetre and sulphur, observing, 
'* though things much used in other matters, that if 
they were found going to the enemy's country, with 
a probable destination for war, they are contra- 
band." M. Mass6 (m) says that all things serving 
for the military equipment of men and horses are 
contraband of war, **but with the condition that they 
are finished," because in their primary state their 
warlike utility is not sufficiently determined. He 
nevertheless classes, as in the first degree of contra- 
band, saltpetre and sulphur, because they only re- 
quire " the mixing" to make them into powder. 
That is rather a forced construction of powder 
making, however. 



(D)— Page 48. 
Sulphur and Saltpetre. 
M. Ortolan, in his work so often referred to, 
says, that in the modern treaties between the United 

{I) Considerations sur les Droits R6ciproques des Belli- 
gerents, etc. Copenhagen, 1805, p. 111. 
(m) Droit Commercial, vol. 1, p. 209. 
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States and the South American Republics, and be- 
tween France and those Republics, which are the 
only recent treaties as to contraband of war, all the 
most important and most recent ones consider only 
arms and ammunition of war as contraband, but 
that right or wrong they include saltpetre among 
the latter, and sometimes sulphur. 

M. Tetens instances saltpetre and sulphur as 
things which, though in their raw state, are contra- 
band of war the moment that their destination of 
warlike purposes appears, manifestly placing them in 
the second class, as seen in the last page (o). 



(E)-.Page 56. 
Secreting Despatches. 
A neutral vessel carrying despatches from the 
governor of one of the enemy's colonies or pro- 
vinces to the home government is liable to confis- 
cation, and the cargo also, if it belongs to the same 
master, especially if such were concealed (p). But 
this does not apply to despatches on board a neutral 
ship, but going from the consul of the enemy's state 
resident in the neutral state (g). And the legal pre- 
sumption in such case is, that the despatches have 
reference to the commercial relations of the belli- 
gerent and neutral state (r). 

(o) Considerations sur les Droits R6ciproques, etc. Co- 
penhagen, 1805, p. 111. 

(p) The Atalanta, 6 Rob. 440. 
(q) The Caroline, 6 Rob. 461. 
(r) The Madison^ Edwards, Adm. Rep. 224. 
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(F)— Page 61. 
Marine Stores. 

Under the denomination of marine stores will 
also come^ no doubt, yards, tops and all sorts of 
round timber and stumps for bowsprits and wood 
fit for ship-building, if made up, or otherwise clearly 
destined for use in rigging vessels. And also, mill- 
rods for oars, knee timber and crooked timber of 
what quality soever, blocks of oak, or beech wood 
for blocks ; and all other timber used and known 
in the trade, from its size, cut and quality, as spe- 
cially adapted for ship -building. So fir planks, 
battens and firewood, if on the road to a port of 
naval outfit, and if certified by competent persons, 
that is, those employed by the government of the 
place where the prize lies, to repair their vessels, 
and if there be none such respectable shipwrights 
of that place, to be — " properly ship-timber," — will 
be liable to confiscation. 

And by the Treaty of 1794, between Great 
Britain and the United States (before referred to, 
p. 58), timber for ship-building, tar or resin, copper 
in sheets, sails, hemp and cordage, and generally 
whatever serves directly for the equipment of 
vessels, unwrought iron and fir planks only ex- 
cepted, were declared contraband. 

The question of marine stores being contraband 
of war or not was long a vexed one, and prolific of 
diplomatic difficulties between Great Britain and the 
northern powers, Sweden, Denmark and Russia, 
whence supplies of those articles were shipped to 
every part of belligerent Europe, and were continu- 
ally being seized by the British cruisers. This re* 

H 
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suited at last by the famous combination called the 
Armed Neutrality of the Northern Powers, which ter- 
minated by a compromise, those powers abandoning 
their rule, that "free ships made free goods," 
whilst England conceded among other points, that 
naval stores of all sorts being, as between the con- 
tracting powers^ and without prejudice to relations 
existing with other powers, should not be contra- 
band. 
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formation, which the student will not elsewhere find in a separate form. It has a good 




practical matter comprised in so comparatively small a space ; and we know of no other 
work from which a student can glean so much instruction on the different heads of 
equity practice."— jLa» Chroniclt. 
^' Hus volume cannot fail to be very acceptable to those for whose use it was written.*' 

** With the exception of Mr. Haynes*i Outlines of Equity, we know of no work which 
we can so readily recommend to those who are desirous of obtaining an elementary know- 
ledge of Chancery procepdings as this little treatise by Mr. Hunter. It contains a con- 
cise exposition of the different steps in a suit in equity, arranged in the order in which 
they flow out of one another, and written in a clear and readable style."— Jitrix^. 



FRY'S SPECIFIC PERFORMANCE OF CONTRACTS. 

A TREATISE on the SPECIFIC PERFORMANCE 
of CONTRACTS, including those of Public Companies. By Edward 
Fry, B.A., of Lincoln's Inn, Esq , Barrister at Law. 8vo. 16s. cloth. 

^resents in a reasonable compass a large quantity of modem learn- 
._„ . ! contracts, with reference to the common remedy by specific per- 
formance, and will thus be acceptable to the profession generallv."— JLa» ChronieU. 
' ■ ' ..... 1 a latent fulness in the expositi 



*' Mr. Fry*s work presents in a reasonable compaas a large qnantity^of modern^leam- 
ing on the subject of cont 
formance, and will thus be ^ — .- " -, -. r .- . 

" There is a closeness and clearness in its style, and a latent fulness in the exposition, 
which not only argue a knowledge of the law. but of those varying circumstances iu 
human society to which the law has to be applied."— ^c/a/or. , . , , . . , 



ociety to which the law has to be appliea."— ^nwc/a/or. , ^^ . ... 

* Mr. Fry's elaborate essay appears to exhaust the subject, on which he has cited and 
Drought to Dear, with {rreat diligence, some 1,500 cases, which include those of the latest 
reports." — Law Magazine and Revine, 
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MR. SBRJBANT STEPHEN'S COMMENTARZE8.- 
Fourtb Edition. 

NKW COMMENTAUlKSoii the LAWS of ENGLAK 
partly founded on BLAClvSTONK. IJy IIknry John Stefh: 
Serjciint at Law. Tiir Fouhtii Kdition. Prepared for the Pi 
by tlie learned Author, a.'fsistcd by Jami:s Stephen, LL.D., of 
Middle Temple, Barrister at Law and Professor of Kngh'sh Law s 
Jurisprudence at King's Colli ge, London. 4 vol<. Svo. 4^ 4s. clot 

Irjtn the lM:i' 'J'imef. 
" 1 h.ii Mr. SiTJr- nt *«t»| lit n lia? .'ucci'c-ijfd in niniiitaiiiin--r tl e rc])Utation of Blaclcsl 
ns thf- l-.n:i':i>of)k of tii': law btuil'nt, and eMaiili-»liin>; Ilia edition ns thbt Mhich takes 
^ilace cit' ihf (iri-.irinl, in the exchiMon of \ }in!>t of coiiipctitoi-s for the same honour, ii 
III i.TCHt piirt to lis liHvintfCi-uMht the si'irit of his master and cvtu something of his bt 
Hiid thus ]>rf: ciif < il 'hat atru:-ine48 of (rniisition from oni! writer to the other which oa 
in mniiy tiii;es :.l:iioM every j.im'e. and .sometimes even in the same sentence. The* 
noiii' of the &tifl't:i->!t thnt luiiiki he ex;^cti-! from tiiis striated composition, and that 
merit uhirh hclor.'-'s only to Mr. MiMdiL'ii, ncd which hos nccured for him the ah 
uiidio])urid infon, ■^^•on of the iuld. Kven -.'uwh the Iri^t edition, many changes have I 
niadf. wliirh ure (Mtt fully noted, so that t>-e now one presents an outline of the la< 
l-'ngland p^l-<-i^e!y ci tliis n:oment. It must be the fir«t text book read by the law stud 
hut we would ri' ■ 'mmend the practitioner to refresh his memory by sometimes din 
into its ]>aKe.s. if !ic li:is not leisure to read il throui;h. lie will be astonished to find 
much itiforu.aiioii he will {jalhcr from it." 

I'rotn the Leguleian. 

" In our opinion, the key to the Kxamination is that admirable work, Stephen^sC 
mcntaries, and no student ought to take his seat in the hall of the Incorporated 
Society, to undergo the ordeal with any hope of obtaining honours, or even ft certif 
to pass, until he was conbcious he had mastered its cuntenls. Some may consider tl 
bold dictum, Vmt no one who is at all acquainted with the character of the educatioo 
law student, the nature of the examination itself, ex(e:sding over all the branches oi 
law, the number Bn<l massive description of the various works published affectiog t 
branches, will roiiudiate ourMatement, thata work which brings the whole massofU 
one clear and distinct focus of excellcnre is the most valuab'e that could be placed ii 
hands of a student. We are the more anxintis to impress candidates with the solid bei 
and adiantai;es that can be derived from the study of Stephen^s Commentaries, sine 
know thiit many articled clerks are deceived into the perusal of other works Gompll 
a more or le&s imperfect manner, and bearing the name of C'ommeniMries on. BlmeJhi 
I jet them read Blaokstoneand all his commentators from the first to the last, if they 
time and appetite for such a task, but on the completion of this nndertakin^ do m 
them suppose that they have thereby become possessors of the contents of Sl^Jken't 
mentarUt," 

From the Solicitors' Journal. 

** A fourth edition has appeared of Serjennt Stephen's Commentaries, prepared fo 
press b)' his .son, Mr. James .Stephen, the I'rofcs.sor of I'.nglish Law and Jurispruden 
Kinir's College, London. The character of the book is so well known and its rvpat 
so thoroughly established, that we have no further inquiry to make than whether 
new edition brings down the law to the date of publication. Mr. Stephen is a very W4 
«:iitor of his father'.s work, and has evidently behtowed the greatest care and inausti 
fulfilling his task as perfectly as posbible. The last edition appeared in 1853. and on 
ing to different pans of the new edition we find ihe nets of parliament and the chief i 
fif a Inter date no'ed up very accurately. Where Mr. Kerr, in his lilackstone. refe 
two cases, Mr. Stephen refers to twenty. 'J'liis is the great merit of Stephen's Com 
taries. It not only arranpes the subject clearly and connectedly, bet it shows the sti 
how he may prosccnte the i:!.iuirv fV>r himself, and carry his knowledge beyond whs 
pos&ibly be conveyed within the limits of a general treatiM;." 



■H 



STEPHEN'S QUESTIONS ON THE COMBIENTARIEi 

QUESTIONS for LAW STUDENTS on the FOUR' 
EDITION of Mr. Seijeant Stephen's NEW COMMENTARI 
By James Stephen, LL.D., Barrister at Law, &c. 1 vol. 8 
10«. Qd. cloth. 
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STEPHEN'S COMMON I.AW PROCEDURE ACT, I860. 

The common LAW PROCEDURE ACT, 1860, 
23 & 24 Vict. c. 126; with Notes and an Introduction. By James 
Stephen, LL.D., Recorder of Poole. Editor of ** Lush 'a Practice " 
and of" Mr. Serjeant Stephen's Commentaries." 5.v. cloth. 

*j,* This Work is so printed and arranged as to form a convenient 
SUPPLEMENT TO STEPHEN'S LUSH'S PRACTICE." 

•* We recommend this edition of the Act as beiutj carefully and well done.''— *&//fi'ori' 
Journal. 

**The Notes on which the chief value of the Vr.lume depends appear to us to be very 
satisfactory. A Kood Index makes reference to the appropriate sulij<'Ct.s very easy."— 
Law Chronicle. 

"A necessary Supplement to Mr. Stephen's Kdition of T.u^h^s F'ractico. the value of 
which will be ap])reciated by all acquainted with the l<;arninK and industry which the 
Author has bestowed on his previous labours in legal litcraturr."— 7.<7:<> Tinits. 



STEPHEN'S LUSH'S COMMON I.AV^ PRACTICE. 

LUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTMINSTER, in Actions and Proceedings 
connected therewith over which they have a common Jurisdiction, 
with Forms : also Introductory Treatises respecting Parties to Actions, 
Attomies and Town Agents; Suing in Person, hy Attorney or in 
Form& Pauperis, &c. ; and an Appendix, containing the General 
Rulea^ tlKJ authorised Tahle of Costs, Fees, &c. Second Edition, 
corrected down to the dote of publication. By James Stei'iien, 
LL.D. of the Middle Temple, Barrister at Law, and Professor of 
English Law and Jurisprudence at King's College, London. 8vo. 
42«. cloth. 

" An examination of the work enables us to pronounce a very favourable opinion on the 
manner in which Mr. Stephen has executed his laborious task. Mr. Stephen's editonhip 
has not been of the ordinary kind." — Laxo Alafazhte. 

** We have no hesitation in pronouncing this to be by far the best ' Practice' that has 

Kt appeared, and that Mr. Stephen has fully maintained the reputation achieved by Mr. 
ish."— Ztfw Times. 

" It is not too much .to say that the work fully accomplishes its objects, and mnst 
necessarily become not only a standard authority, but a recognized manual in the matters 
which it so ably and lucidly treats." — Morning Chronicle. 

** Mr. Lush has been fortunate in his editor. Painstaking, methodical and con- 
scientiously cautious, Mr. Stephen has executed a most laborious task in a manner 
eminently useful and satisfactory."— DarV^ b!etcs. 

" A work which is a complete text-book of the actual Practice, and is invaluable to 
the Practitioner and the Student. Indeed, we know not where the latter could find so 
remiahle a l>ook on subjects ordinarily so little inviting as points of Practice ; at the same 
time that the work furnishes all that the busiest Practitioner cotfld desire."— jE^v 
Chronicle. 

** The duty of remodelling Mr. Lush's Common Law Practice has been assigned by the 
publishers to y\r. James Stephen, and the result of his labours leaves them no ground to 
regret their selection. >>'othing has been omitted which was necessary to complete the 
work of renovation."— Jl/tfn*i«/!r Advertiser. 

" A careful examination of its contents has satisfied us that it combines in a remark- 
able degree the qualities of accuracy and conciseness."— A/or/iiW Post. 

" We have comnared it with the nrst edition, and we have no hesitation in saying that 
the work itself will be a permanent monument of the industry of the learned editor."— 
Legal Observer. 

** We predict that it will be the standard authority on the Common Law Practice. Its 
author han not adopted the plan pursued in other modern practice books, and to which 
we hare adverted; Dutheha.s bestowed an earnest diligence and appropriate care on his 
sufagect, the result is a masterly treatise exhibiting due accuracy, ^'—Leguleian. 
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GRANT'S I.AW OF BANKERS AND BANKING. 



The LAW of BANKING; BANKER and CUSTOMER; 
BANKER and CORRESPONDENT; PRIVATE BANKS; 
BANKING CO-PARTNERSHIPS and JOINT-STOCK BANKS: 
comprising the Rights and Liabilities, and the Remedies of and 
against Directors, Managers, Clerks, Shareholders, &c. : the rules 
as to Cheques, Orders, Bills payable at Bankers, Accountable Receipts, 
Bank Notes, Deposits of Securities, Guarantees, &c. By James 
Grant, Esq., M.A., of the Middle Temple, Barrister at Law, Author 
of " The Law of Corporations in (ieneral." In one vol., post Svo., 
185. cloth. 

*' This is a welI-de&iKCf>(l ami well-executpd work."— X.«|a/ Observer. 

** 'J he leamioR and iodu^ry which were so f:oiisi>U'Uous in Mr. (irant's former work aM 
equally apparent in this. 'I he l>ook supplies a real want, which has long been felt both 
by the Profession and by the imblic at fartre."— Jwrnr. 

"The object of the Author has been to give au entirely practical exixMition of the law 
as it stands accordiuv to statutory enactment, and a> it has been developed, azcertained 
and explained by judicial decisions."— 7tmM. 

" This is a very able work, the apncaranre of which is especially to be wciromed at the 
present time. The law relating to the Bank of Kngland has not been Included in it, for 
thit would, in fact, have doubled its already ample size, but so much of the law and prac- 
tice of the N ational ]}ank us is necessary to be known in connection with the aflhlrs of 
I>rivatc and .loint-Stock Knukers will be found clearly laid down : of the law Boreminff 
jtrivate and loint-Stock Thanks, Mr. Grant f.'tves a complete and Incid exposition. Fully 
illustrated with rases, and well indexed, his boolc will be not onl^ helpful to the lawyer, 
for whoM! use it is immediiitely desiyned, but will be consulted with adrantage by many 
who lielonir to the large community of lai-kers* customers, while it will be of mostobWofai 
servile to directors and shareholders of :<>iut..Stock l>n:iks." — Examiner. 

*' [or such a task, industry and acci.ratv :ire the qualities which are principally rt- 
quired : and the Author appears to possess them in a high degree. His work is n 



well arranged and clearly expressed."— J/A^wiiwjw. 

*' We recommend the work as one excoodinuly convenient and oaefnl to all .....^.^ 
interested, or in any way connected with the subjects on which it trtata."— Aniil;^^' Grr- 
cHlar, 



FISHER'S I.AW OF MORTGAGE AND PRIORITY. 

The LAW of MORTGAGE as applied to the RE- 
DEMPTION, FORECLOSURE and SALE in EQUITY of 
ENCUMBERED PROPERTY : with the Law of the PRIORITY 
of INCUMBRANCERS. By W. R. Fisher, Esq., of Lincoln's 
Inn, Barrister at Law. 8vo., 25s. boards. 

",A1I who are concerned in mortfrage transactions will find this a vklaable addition to 
their shelves, for on the subjects of Redemption, Foreclosure and Sale, they will nowhere 
find so much, so careful and such recent information as that which Mr. Fisher has col- 
lected." — Law Timet. 

" Already we bear that Mr. Fisher's volume is favourably spoken of by conpeteoC 
judpes."— Z#ir«/ Observer. 

" ^v.. :. . V f,rk in which prsotti teaulrinf; information on this stibiject ran more 

readily rm.! . ,hjivvi,ir.iit]y Bcquire it, aqil $n this ground we heartily recommend it to the 

profi^iS ton.' '—Hi'lifiiiTi ' Joumol. 

*• 31 r, Fistaf r hna, with ttitich 1«jU'itinir hml with great critical and logical iwwer, reviewed 
thcaivthLiriiiesacd sTataifKbtaMiigon tbosLilijcct. The Author's discrimination iseqnallcd 
only by hi^ lo^e of the leanjin^ on the ruHtc^t. which he has conveyed to the reader in a 
styi#^ lK!ttiliart3f tera« and ugreerf^lfl/'— il/flr"r«jr Herald. 

% t h^ve no hcsitnUDn in amying tkpi the tittHlurtion of this Work supplies a distinctly 
apprtriiMe want^aad w» b#ltev> Mt. y\itit¥ may fairly look forward to its recognition 
as a stsniiard huihoriiy.*'^ Lcgvleinti^ 

" PrtitniiDg a larpe qnms* of niodeni doclrine of the most important nature resnecting 
mortgtiifts, ajid atit-b ai f^nunt he fnetid iy nny other work. J'his ii* done so well, and 
ui>oii m clear a FJin, m satiife^ ^l^ thai ihv labours of Mr. Fisher will be of invalaable 
servict."— tflw CAr^nichr 

" Mt- Fisher has ihorohKhly studied hii snWfCt, and the work cannot fail to prove a 
valunM4> aJdiiiott totbt difffffni incatists whidi h:ive already been published on the Law 
of Mortgage."— JI/omiMjT Post. 
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OBRISTZE'S CRABB'8 OONVfiYANOZNO.- Fifth Edition, 
by Shelford. 

CRABB'S COMPLETE SERIES of PRECEDENTS 
in CONVEYANCING and of COMMON and COMMERCIAL 

FORMS in Alphabetical Order, adapted to the Present State of the 
Law and the Practice of Conveyancing ; with copious Prefaces, Obser- 
vations and Notes on the several Deeds. By J. T. Christie, Esq., 
Barrister-at-Law. The Fifth Edition, with numerous Corrections and 
Additions, by Leonard Shelford, Esq., of the Middle Temple, 
Barrister-at-Law. Two vols, royal Svo, 3/. cloth. 

•»• The Law of Property Amendment and Relief of Trustees Acts, 1859 
and 1860, have been added to the present edition. 

"In cBrefiilnfU we have in bim 4 iecoad Cnibb, in eruditioo Crabb's superior ; and 
tbe msqlt is« wtirk a{ wbichthfi oriffjtan] ai]t^4>r M'ould have been proud, could it have 
ippeirnd under his own nus[jicea. It ii nttt n took to be quoted, nor indeed could its 
meriis be ciliibLied ty ^uot^ition. Tc is tistuHaWj a book of practice, which can only be 
describt^d in rude f>uuhi« find <JUini9;ed wiih ai>>]iiuse, and a recommendation of it to the 
notice of ibo^ie far whose &i:vvict \i h&i Wvo bu JaLioriously compiled."— Xa.v Timet, 

" j^Ir. Shelford has prilled hiiu&LlJ:' in tfais laak ta be not unworthy of his former repn- 
iHtion- 'I'o thoEe f^niiliiir with hh oih«T worhti it will be a sufficient recommendation of 
Lhu work thftt >!t. Shrlfutd's name ^]i[»itir3 on ihe lEtle-page ; if there be any who are not 
well acttDAiiited whit theui^ wt> venture to tf com mend to such the work before us, as 
th« mriit Ben€!rDlly u^ful nrtd couv^iCtJeDL callectiun of precedents in conveyancing, and 
af commercial (nrms for DTdinery use^ which are to be had in the Knglish language." 
^Sfififritarj' Jeiirnei and Rtpoutt^ 

" Thosft who have been iu tbt habit of u&in^f Cmbb's work will allow that his * Prefaces* 
contain practical oburvatious of cousiilerabie utiiiiy to the professional man. The flow 
of time carrying with it many chnttK^Sn snd some ruforms in the law relative to convey- 
ai^f jAif, liavu imPDssed ibe □blj^ailQCi u]ion nlr^ -Shelford of carefully revising all, and iii 
Biany inst^nct^K uqa reudured it ejniJi^di^'nt for htai ia re-write not a small portion of some 
of these l^refuces. Mr. Shttfnrd hai; also had to exercise, and m'C doubt not with correct 
jndgiDent hai exercised, hb dii^crtticm nj (o where he should reject Forms which he 
deemed it advisabEe to omit, aud where h«^ should revise them or introdace new ones, to 
Dieet the modern exigeiioie^ and chairacterbstica of conveyancing. 'I'o this important part 
of his duty— the remctdellinu and perftcTinff of the Forms — even with the examination 
which we have alrend; been ntde tn affitrd this work, we are able to affirm, that the 
]tan>pd editor h&i heen eniii;iFiitly succes^fiit and effected valuable improvements."— Z^rw 
Mafadjii and Hgtigai^ 

'* It in>»ses5i^s niif di-i]ineti^e tl'aiurc in devotiiiu more attention than usual in such 
works to, forms of a commercial nature. We are satisfied from an examination of the 
present with the immediately preceding edition that Mr. Shelford has very considerably 
improved the character of the work, both in the prefaces aud in the forms. 'I'he two 
▼oinmes contain several hundred pages of additional matter, and both the latest cases and 
decisions appear to be noticed in the prefaces. Indeed it is evident that Mr. Shelford has 
modemizea the whole woik, and thus given it an additional value. On the whole the two 
volames of Crabb's Precedents, as edited by Mr. Leonard Shelford, will be found 
extremely useful in a solicitor's office, present ing a large amount of real property learning, 
with very numerous precedents : indeed we know of no book so justly entitled to the 
appellation of ' handy' as the fifth edition of Mr. Crabb's Precedents."— Xav Chronicle, 

♦ 

ROUSE'S COPYHOLD ENFRANOHISEMSNT MANUAL.— 
Second Edition. 

ROUSE'S COPYHOLD ENFRANCHISEMENT 
MANUAL. Second edition, re-written and greatly extended. 
Division 1. Giving the Law. 2. The Practice and Practical Sug- 
gestions. 3. The Mathematical Consideration of the Subject, with 
Rules, Tables and Examples prepared expressly for this Edition, and 
enabling any Lord, Steward, Copyholder or Valuer to estimate with 
Mathematical accuracy, and with ease, the Value of the Lord's several 
Rights. 4. Numerous Forms; and 5. The Statutes, including that 
of 1858, and Notes. By Rolla Rouse, Esq., of the Middle Temple, 
Barrister at Law. 12mo. 10s. cloth. 
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FRANCZLIaON'8 LA'W ZOSOTUKES. Second Series. 

This day is published, Sco., Ss. cloth. 

LECTURES, ELEMENTARY and FAMILIAR, oi 
ENGLISH LAW. By James Fr\ncillon, Esq., County Coui 
Judge. Second Series. 

Also lately published, by the same Author, Svo., 8«. cloth, 

LECTURES, ELEMENTARY and FAMILIAR, oi 
ENGLISH LAW. First Series. 

" We mny say with confidence they ore extremely well adapted to the um for whid 
they are iiiUfitded ; we can, therefore, cordially recomineod K\^tm"-^iMieitart' JminuiL 

*' .Mr. Fraiiciliou has produced a very readable volume, which, ia this i«tpecc, focB 
a strilciiiif cuntrakt with onhnory law book.s."— /^a* ChnmicU. 

" J hiH little vuliime will lie fcMiiid both iutcrestintf and instructive to the grnrml rwdt 
as wi*ll OS tilt*, studeut.*'— /ii://V AleutHmer. 

" Law Mudciits want a few more su<'h instructors &s Mr. rraocillon." — LsguUimm. 

" We can safely recommend \\i^m."—Atketu:um. 



MAY'S PARIilAMSNTA&Y PRAOTZCE.~Foiirtl& «^**i'T" 

A PRACTICAL TREATISE on the LAW, PRIVI 

LEGES, PROCEEDINGS and USAGE of PARLIAMENT. B; 
Thomas Euskike May, Esq., C B , of the Middle Temple, Barrnte 
at Law, Clerk Assistant of the House of Commons. Fourth EditioE 
revised and enlarged. One thick vol. 8vo. 31«. Gd, cloth. 

Co.NTENTs : Book I. Constitution, Powers and Privileges of Pai 
liament. II. Practice and Proceedings in Parliament. III. Th 
Manner of Passing Private Bills; showing the Practice in both Houses 
with the Idlest Standing Orders, and the most recent Precedents. 

" Mr. l-Tkkii)o May's work upon this very imiK>Ttaut subject Is one of those boolu whic 
h.ivu not now to Kaiu, bat only to sustain a rcimtatioii, No wonder it has reached a foart 
edition within fifteen years. It has grown up from a slender totue to a bnllcy volan 
\i\i'\\*i stri%'ini; to keep pace with the necessities which it almost called into existence 
iifforc May was, a continual recourse to Mr. Speaker or to the Clerks of the Iloase wi 
the only safety of a member who would not be continually called to order : and a coi 
stant attcnd.ince upon all the offices was the only possibility of tracking toe usage « 
forms nc>ces<>ary to the passiuif of a Hill. 1'his book has been a fruide, and a very goo 
Kuidt!. Wp should like to sec it divided into two volumes, an^l the portiou which tieai 
of iirivnte Hills very much eiilHrc;ed and elaliorated, but entirely separated from th 
luruf-r And more imiKirinitt subjects. Many alterations in the forms of the Ilooae hav 
triken place since the l»st edition w.is published, and the work seems to have l»een can 
fully revised and brought down to the present day."— rtmtft. J'eiruarp lOiJk. IbSg. 

*' "J he law of I'arlian.ent continues to ».'row, or rather the indefatigable labours of Ml 
May continue, with each succ<>S8ivc (dition, to accumulate the materials out of which hi 
skill and experience are enabled to construe romeching like a system. Hut almost ever 
bcsftion produces &onie changes in the standing orders and in the practice, so that the ii 
structi'^ris and pri cedents of one year cannot be relied upon for the next, and continui 
new editions are necessary for the safety of the practitioner. As it is now perfected, thi 
work is the one Kre.it and recof^nlscd authority on parliamentary law and practice, an 
then'forr an indi^l'enaable addition to the library of all who enjoy that pleasant and profi 
able burincss. 

We have described it so often before, that we need not reiieat the description nov. llij 
fourth edition is only an improvement upon the former ones."— Zav 'I'imes, 
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SMITH'S BAR EDUCATION. 

A HISTORY of EDUCATION for the ENGLISH 
BAR, with SUGGESTIONS as to SUBJECTS and iMETHODS 
of STUDY. By Philip Anstie Smith, Esq., M.A., LL.B., Bar- 
rister at Law. 8vo., 9s. cloth. 

** This work ia inntrnctive and suggestive. It might be properly described as hints for 
the scientific education of the law student. 'J'he author passes in review almost all the 
branches of a liberal education, and iKiints out how each, in their several spheres, may 
bacome nsefnl, not only as strenutheniug the intellectual i)owers, but as valuable iu the 
actual experience of a practising barrister."— £></tTary (Jazetie. 

" The most useful treatise yet extant on the subject of legal t^Mcexxon"— Spectator. 

"The information on the course pursued in the education for the Har in modern times 
is most extensive, and the suggestions most valuable as to the advantage to be derived 
from following the plans marked out b^ the eminent men whose histories are given. We 
therefore commend the work most heartily to the reader's attention."— Jra^ictf of the Peace ^ 

"We recommend this little volume of Mr. Smith's to the careful reading of all young 
Boen who are studying with a view to admission to the English \ldLX*'—BelPs Messenger, 



BAVZS'S COUNTY COURT PRACTICE AND EVIDENCE.— 
Second Edition. 

A MANUAL of the PRACTICE and EVIDENCE in 
ACTIONS and other Proceedings in the County Courts ; with the 
Statutes and Rules. Second Edition, with a Supplement, containing 
the Practice under the Statute 19 & 20 Vict. cap. 108, and the New 
Rules and Orders, &c. ; togetlier with a new and complete Index to 
the entire Work. By James Edward Davis, Esq., of the Middle 
Temple, Barrister at Law. Second Edition. Post 8vo. 245. cloth. 

%• This is the onlif work on the County Courts which treats fully on 
the Law and Evidence in Actions and other Proceedings in these Courts, 

" A very useful work, not only in the County Courts, but also in the superior tribunals." 
—Jurist. 

" We prophecied the success rf this book on its first appearance ; there remains now 
only the pleasing duty of recording it, and congratulating Mr. Davis on his well earned 
honour."— Xa» Times. 

*' Independently of its application to the County Courts, we know of no work of its size 
which can be so useful to the student or practitioner desirous of knowing what the com- 
mon law is at the present time."— i^?o Chronicle. 

" This single volume may be usefully relied on as an accurate and complete guide to 
every branch of County Court Practice and Evidence."— il/wnaw*- Post. 

" We may indeed congratulate Mr. i)avis on the judgment he has throughout dis- 
played in selecting and arranging the materials of which his present volume is com- 
posed." — Law Magatine, 



DAVIS'S NEW COUNTY COURT PRACTICE. 

The NEW PRACTICE of the COUNTY COURTS, in 

Actions and other Proceedings, with the Statute 19 & 20 Vict. cap. 108, 
and the Rules, Fees, &c. thereon ; forming a work complete in itself, 
or a Supplement to the Second Edition of ** The Manual of the Prac- 
tice and Evidence in the County Courts." By James Edward Davis, 
Esq., of the Middle Temple, Barrister at Law. Post 8vo. 12s. cloth. 

"This t^'ew Practice will not be found inferior to the Manual, its predecessor." 
■ '—Leguleian, 
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MR. ORE'S MAGISTERZAI. AND OTHER 

OKE'8 MAGISTERIAL SYNOPSIS.-Serenth Bditlon. 

The MAGLSTKUIAL SYNOPSIS : a Practical Guide 

for Ma<;islratcs, their Clerks, Attomies, and Constables, in all Matters 
out of Quarter Sessions ; containing Summary CouTicliona and In- 
dictable Offences, with their Penalties, Punishment, Procedure, &c. 
Tabularly arranged. By George C. Oke, Assistant Clerk to the Lord 
Mayor of London, Author of "The Magisterial Formulist," "The 
Law of Turnpike Roads," &c. Seventh edition, enlarged and im- 
proveil. 1 very thick vol. 8vo. 44i. cloth. 

Tis Edition includes the Statutes and Decisions to the present time. 



OKE'S MAGISTERIAL FORMULIST.-Third Edition. 

'llic MAGISTERIAL FOUMULIST: being a complete 
collection of Forms and Precedents for practical use in all Cases out 
of Quarter Sessions, and in Parochial Matters, by Magistrates, their 
Clerks and A ttornies : with an Introduction, Explanatory Directions, 
Variations and Notes. By George C. Oke, Assistant Clerk to the 
Lord Mayor of London, Author of '*The Magisterial Synopsis" and 
" The Law of Turnpike Roads," &c. &c. Third Edition. Svo., 
21s. clotli. 

( In the Press.) 



ORE'S TURNPIRE LAWS.-Second Edition. 

The LAWS of TURNPIKE ROADS: comprising the 
wliolc of the General Acts ; the Acts as to the Union of Trusts, for 
facilitating Arrangements with their Creditors; the interference of 
Railways and other Public Works witli Ronds; their Non-repair, and 
cnrorcing Contributions from Parishes, (including also the Acts as to 
South Wales Turnpike Roads,) &c. &c. ; practically arranged, with 
Cases, Notes, Forms, &c. &c. By Gi-orqe C. Oke, Author of 
" Ihe Magisterial Synopsis" and " The Magisterial Formulist," &c« 
12:no., 1 Si. cloth. 
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OOOTB AND TRISTRAM'S PROBATB COURT PRAOTZOE.— 
Third Edition. 

The PRACTICE of the COURT of PROBATE in 
COMMON FORM BUSINESS, by Henry Charles Coote, 
F.S.A., Proctor in Doctors' Commons, Author of " The Practice of 
the Ecclesiastical Courts, &c." Also a TREATISE on the PRAC- 
TICE of the COURT in CONTENTIOUS BUSINESS, by 
Thomas H. Tristram, D.C.L., Advocate in Doctors* Commons, and 
of the Inner Temple. Third Edition, Enlarged and Improved, and 
including all the Statutes^ Rules, Orders, &c. to the present Time ; 
together with a Collection of Original Forms and Bills of Costs. 8vo. 
I8i. cloth. 

** lliis will probably be the text work on the Lubject for some years to come."— Za» 
Timet. 

** J here cannot be » doabt that the Work of Messrs. Coote and Tristram is tAt Work on 
its peculiar and important branch of the Law."— jLav Chronicle, 



TUDOR'S IiEADING CASES ON REAL PROPERTY, 
CONVEYANCING, &c. 

A SELECTION of LEADING CASES on the LAW 
relating to REAL PROPERTY, CONVEYANCING, and the 
CONSTRUCTION of WILLS and DEEDS; with Notes. By 
Owen Davies Tudor, Esq., of the Middle Temple, Barrister at Law, 
Author of ** Leading Cases in Equity." One thick vol., royal 8vo., 
36s. cloth. 

From the Jurist. 
** The selection of cases in the volume before as has been jndicioasly made and the 
notes are the result of much learning and industry. Mr. Tudor is also entitled to 
praise for having kept the notes within moderate dimensions, and for not having over- 
Durtheoed them with cases; he has done that which requires much greater mental 
labour, as well as mental capacity, namely, deduced principles from the decisions of 
onrlCourts, citing only the chief authorities in support of his positions." 

From the Legal Observer. 
" Mr. Tudor's Selection of Leading Cases in Eauity is well known, and has acquired a 
deserved reputation. The field which Mr. Tudor has chosen for the present Selection is 
a tolerable wide one. embracing Real Property, Conveyancing, and the Construction of 
Wills and Deeds. As to the way in which Mr. Tudor nas executed his task, within the 
limits which he has marked out for himself in the present volume, we are able to speak 
of it in terms of the highest commendation. The work will doubtless be a valuable addi- 
tion to the library of the working lawyer as well as that of the student." 



BAINB&iDGE ON MINBS AND MINERALS.— Second 
Edition. 

A TREATISE on the LAW of MINES and MINERALS. 
By William Bainbridge, Esq., F.G.S., of the Inner Temple, Bar- 
rister at Law. Second Edition, carefully revised, and much enlarged 
hy additional matter relating to manorial rights — ^rights of way and 
water and other mining easements— the sale of mines and shares^«-the 
construction of leases— cost book and general partnerships — injuries 
from undermining and inundations — barriers and working out of 
bounds. With an Appendix of Forms and Customs and a Glossary 
of English Mining Terms. 8vo.^ 21s. cloth. 
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1 1 • PARKINSON'S COMMON JmAVT CHAMBER PRACTZCB. 

A HANDY BOOK for the COMMON LAW JUDGES' 
CHAMBERS. By Geo. IL Parkinson, Chamber Clerk to the 
Hon. Mr. Justice Byles. 12mo. 7s. cloth. 

" For this task Mr. Parkinson is eniinently qualified."— JWri//. 

" It is extremely well calculated for the purpose for which it is ioteuded. So nadi 
work is now done in rommon I aw Chambers by junior clerks that such a little tnatin 
is much wanted. Mr. I'arkinson has performed his task skilfully and with cart."— 
^licitofs' Juuntal. 

*''rhe prnctice in Chnmliers has become sufficiently importaut to call for a treatiae 
devoted to it. nor could a more competent roan for the task have preaented himself than 
Mr. l^arkinson. who^e great exiM-rieuce as well as intelligence have long placed him in 
the position of an authority un all matters anpertainiuif to tnis peculiar bat very exCentive 
branch of Common Law iractice.*'— /^zo Ttmes. 



DREWRY'S EQUITY PLEADER. 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C. Stewart Drewry, Esq., of 
the Inner Temple, Barrister at Law. 12mo., Qs, boards. 

Contents :— What Persons are entitled to sue in Kqaity, and in what manner to aoe. 
—of the Modes of institutiuifaSiiit in l-'quiiy.— Of the Defence of Suits.— Of Pleaa. 
— Of Answers.— Of Amended Hills.— Of Kevivur and Supplemental Bills.— Of Inter- 
locutory /Applications —Of the Proceediuifs on going into Kvideuce.— Of Appeida. 
— Conclusion.— Appendix of I'receuents. 

*' Mr. Drewry will he remembered by many as the author of the very popalar and 
excellent treati.se on the I'raciice in Kquity. tie has now contributed to the library of 
the lawyer another work of equal value, written for ^'ounger members of the profession 
an I for students, in which he describes the principles and general rules of Equity 
Pleading. It will be found of great utility, as introducmry to the more elaborate treatiaes, 
or to refresh the memory after the study of the larger books."— i««v Timus, 



WILLIAMS ON PLEADING AND PRACTICE. 

An INTRODUCTION to the PRINCIPLES and 

PRACTICE of PLEADING in the SUPERIOR COURTS of 

LAW, embracing an outline of the whole Proceedings in an Action 

at Law, on Motion, and at Judges' Chambers; together with the Rules 

of Pleading and Practice, and Forms of all the principal Proceedings. 

By Watkin Williams, of the Inner Temple, Esq., Barrister at Law. 

8vo. 12.S-. cloth. 

" The Common T^w Procedure Acts and the Kew Rules have almost entirely re-or> 
gnniae-l the .system of Pleading in our Courts of Law. Until the appearance of the pre- 
Sfut work, however, no new trcaii.se on the subject has been attempted. Mr. Williams ia 



a yojing und uaknown nuthnr, Hiid has undortaki-n a work requiring great care in its treat- 
ment ; but we have no hesitation in saying that he h<is brought to bear on his task powen 
of arrant'enieni nnd cleHriiess of ex:>ression of no ordinary character, and has prouuced a 



work crt'ditable to him.self and useful to the Profession. For the Student especially the 
btiok ha!> features of peculiar value, it is at the same time scientific and practical, and 
thriiugliout the work there is a judicious union of t^eneral principles with a practical 
treatment of the subject, illustrated by forms and examples of the maiu proceedings."^ 
JMriii. 
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oiiBN'8 ImA'w of niaVWAYS. 

A TREATISE on the LAW of HIGHWAYS: con- 
tainiDg the whole of the Statute Law and tlie Decisions of the 
Conrta on the Subject of Highways, Public Bridges and Public Foot- 

gkths; systematically arranged, including the Law of Highways in 
iBtricts under Local Boards of Health and Local Government Boards, 
the South Wales Highway Act, 18G0, and an Appendix of Statutes. 
By W. Cunningham Glen, Esq., Barrister-at-Law, Author of "The 
Law of Public Health;" "The Law relating to Nuisances Removal;" 
"The Consolidated Orders of the Poor Law Board," edited with 
Notes, &c. 12mo. lOs. 6d. cloth. 

** Wft may safely say that Mr. Glen's Work will be extremely useful to all who have 
•ay ooaeem with the I aw of i • ighways."— i.aw Chroni l". 

ThoM who have need of information on the Law as it i^, could not resort to a more 
trustworthy adviser than this Work of Mr. filen. it is conveniently arranged and capi- 
tmllT, because copiously, indexed."*— £a» Times. 

"Mr. (lien andertook a Work that was really re< uired not only by the itrofession but 
hf a large class of pe>snns interested in the I^w of HiKhwajs, niid Mr. «>len> official 
PMition nas no doubt qualified him ueculi.irly to disrharge such a task with elficieucv. 
Ifr. Olea has succeeded in what he here proposes, and his Ircfltise will be indispensable 
to all practitioiiers interested in the Law of il ighways."— •S<^/f ciVor^' Juurnal. 



OIiEN'8 PUBIsIO HBAIiTH AND LOCAIa G^OVERNMSNT. 

The LAW relating to the PUBLIC HEALTH and 
LOCAL GOVERNMENT in relation to Sanitary and other Matters, 
together with the Public Health Act, 1848, the Local Government 
Act, 1858, and the incorporated Acts, with Tables of Statutes, Cases 
and Index. By William Cunningham Glen, Esq., of the Middle 
Temple, Barrister at Law, and of the Poor Law Board. 12mo. 125. 
Gloth. 

** So far as the convenience of local boards is concerned , the plan on which Mr. Glen's 
book is written seems to be preferaiilc, a matter which is the oKire inipnrtant as both his 
and Mr. Taylor's publications are addressed to this class of readers."— <&/ics/0rj' Journal. 



OIiEN'S NUISANCES REMOVAL AND DISEASES 
PREVENTION. 

The LAW relating to the REMOVAL OF NULSANCES 

injurious to Health, and to the Prevention of Epidemic, Endemic 

and Contagious Diseases, with the Statutes, including the Public 

Health Act, 1858, and Tables of Statutes, Cases and Index. By 

William Cunningham Glen, Esq., of the Middle Temple, Barrister 

at Law, and of the Poor Law Board. 12mo. /3«. cloth. 

"'I ho Nnisaoce Kemova) Law is treated in the same manner as his Public ITealth and 
Local (invernuient Law— aimnly, clearly and minutely : so thnt whatever inforniation is 
snuKht is surely and re-tdily fctund. in both works he has embodied all the decisions to 
this time, which have been very numerous."— law Times. 
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SHELFOKD ON THE ImJL'W OF RAZIiWAYS^Thlrd 
Edition. 

THE LAW of RAILWAYS, including the Three General 
Consolidation Acts, 1845, and the other General Acts for regulatinff 
Railway's in England and Ireland, with copious Notes of Decided 
Cases on their Construction, including the Rights and Liabilities of 
Shareholders, Allottees of Shares, and Provisional Committee-men, 
with Forms, &c. By Leonard Shelfoud, Esq., of the Middle 
Temple, Barrister at Law. Third Edition. Royal 12mo. 30s. 
cloth. 

" Mr. Shclford has looff since establi&bed implicit confidence in the accnracir, fullnen 
and practical ntility of every book to which his name is attached. His Law of Railwara 
hris loDgr been among the bent of his i)erforinances, and a careful examiaation of this 
edition will fully warrant his announcement that the new matter is important and exten- 
sive."— iaw Magazine. 

" Mr. Shclforu was one of the first to reduce this new law to the form of a treatise, 
and that his labours have found favour with tho&e who are most competent tojndgw of 
their value is proved by the fact thnt already it has attained to the dignity otia 'Jurd 
Edition. It ib not neressary now to descrilie a book thnt must be so well known to all oar 
readers.— enough to state that this New Kdition embodies the very latest Law, all the New 
.Statutes and the multitudinous Decisions* so that the \'olume presents, in a form conve- 
niently arranged for referen<ie, the entire Law of Railways as it is at this moment."— 
Law Timet. 

" We can readily indorse Mr. Shelford's assertion, that the new matter introduced int6 
this edliion ii extensive and important. This, added to the number of forms, of consi- 
derable imiiOi-tancet and cases, of which there are some l,Si)0, an ample table of contents 
and every copious index, conduce to make the work all that could be desired. 'J hose 
M'ho are interested in the law on which it treats may refer to it not merely with a certainty 
of being able to find what they are looking for, .but of finding the general law on the sab> 
ject carefully collected, explained and illustrated, by a reference to almost every decision 
which bears upon the point at issue."— Jur/iVtf of tke Peace. 



GLSN'S POOR LAV^ BOARD ORDERS, 1859. 

THE POOR LAW BOARD ORDERS, to the present 

time; the Statutes relating to the Audit of Accounts, Appeals and 
. Parish Debts, with Explanatory Notes, Decisions of the Courts, &c., 
and Reports of the Case of Waddhigton v. The Guardians of the City 
of London Union. By W. C. Glen, Barrister at Law, and of the 
Poor Law Board. Fourth Edition. One vol. 12mo. 12*. cloth. 



SCRIVEN ON COPYHOLDS.-Fourth Edition. 

A TREATISE on COPYHOLD, CUSTOMARY 
FREEHOLD, and ANCIENT DEMESNE TENURE ; with the 
Jurisdiction of Courts Baron and Courts Leet. Also an Appendix 
containing Rules for holding Customary Courts, Courts Baron, and 
Courts Leet; Forms of Court Rolls, Deputations, and Copyhold As- 
surances, and Extracts from the relative Acts of Parliament By 
John Scriven, Serjeant at Law. The Fourth Edition, embracing 
all the authorities to the present period, by Henry Stalman, Esq. 
of the Inner Temple, Barrister at Law. Two Vols, royal 8vo. 21. 10*. 
boards. 
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WIGRAM ON WILLS.— Fourtb Edition. 

An EXAMINATION of the RULES of LAW respecting 
the Admiasion of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION of WILLS. By the Right Hon. Sir James Wioram, 
Knt. The Fourth Edition prepared for the press, with the sanction 
of the learned Author, by W. Knox Wioram, M.A., of Lincoln's 
Inn, Esq., Barrister at Law, 8vo. lis. cloth. 

'* In the celebrated treatise of Sir James Wigram, the rules of law are stated, discussed 
and explained in a manner which has excited the admiration of every judRe who has had 
to consult iW—Lord /iingtdoan, in a Pi ivy Councii Judgment, July 8<A, 1858. 

** Ther« can be no doubt that the notes of Mr. Knox Wigram have enhanced the value 
of the work, as affording a ready reference to recent cases on the subjects embraced or 
arising out of Sir James Wigram's propositions, and which frequently give additional 
support, and in some instances an extension to the original text.''— Xazo Chronicle. 

*' Understood as general guides, the propositions established by Sir James Wigram's 
look are of the highest value. Jiut whatever view may be entertained, the book is onr 
which will always be highly prized, and and is now presented in a very satisfactory 
shape, thanks to the industry and intelligence displayed iu the notes by the present editor.'' 
— iSWici*<or«* Journal and JUportfi , 



WHARTON'S ARTICIiED CLERK'S MANUAL.— Eishtk 
BdiUon. 

A MANUAL for ARTICLED CLERKS; containing 
Courses of Study as well in Common Law, Conveyancing, Ennitpr, 
Bankruptcy and Criminal Law, as in Constitutional, Roman -Uiyi?, 
Ecclesiastical, Colonial, and International Laws, and Medical Juris- 
prudence : a Digest of all the Examination Questions; with the 
General Rules, Forms of Articles of Clerkship, Notices, Affidavits, &c.y 
and a List of the proper Stamps and Fees : being a comprehensive 
guide to their successful Examination, Admission and Practice as 
Attomies and Solicitors of the Superior Courts. Eighth Edition. 
By J. J. S. Wharton, Esq., M.A., Oxon, Barrister at Law, Author 
of " The Law Lexicon." 1 thick vol. 12mo., 20». cloth. 

" We cheerfully acknowledge and record much that deserves approbation. Throngh- 
ont the Work there are traces of a well-regulated and orthodox mind, well adaptea to 
produce confidence in an instructor of yonth. To conclude, we would tell our younger 
readers that by using this Manual judiciously, and not relying upon it to the exclusion 
of other reading, they may gain qiuch. Every one must judge for himself whether such 
assistance is suitable.for him in reference to his own individuality : and if he decides in 
the aflBrmative. we know not where he could turn with more advantage than to the 
• Articled Clerk's Manual.' '*— Solicitor*' Journal and Reporter, 

" We think any aiticled clerk, commencing his studies, will find Mr. Wharton's book 
of assistance, as it will aid him in ascertaining to what matters he should direct his 
attention, and at the same time furnish him with information serving for the groundwork 
of further stndy . There is certainly no other work of the kind, and that is some merit in 
these days of imitation."— Xa» Chronicle. 

** Mr. Wharton's book still continues to grow in public favour and in bulk. The 8th 
edition is now before us much enlarged in size, but its additional contents have been well 
selected and well digested, and they have consequently produced a healthy rotundity 
of which no one can complain, 'ilie new edition has not appeared before it was required. 
The merits of the book are undoubted, and each edition increases the esteem in which it 
is held."— X^jK/fton. 



18 LAW WORKS PUBLISHED BT 



Grant's Law of Corporations in General. A Practical 

TliEATlSE on the LAW of CORPORATIONS in GENEEIAL, 

as well Ap:grcgatc as Sole ; including; Municipal Corporations, Rail- 
way, Banking, Canal and other Joint-Stock and Trading Bodies, 
Dean and Chapters, Universities, Colleges, Schools, Hospitals, with 
quasi Corporatioiis aggregate, as Guardians of the Poor, Church- 
wardens, Cliurchwardens and Overseers, &c., and also Corporations 
sole, as Hishops, Deans, Canons, Arclideacons, Parsons, &c. By 
Jamks Grant, Esq., of the Middle Temple, Barrister at Law. 
Royal Svo. 20^-. boards. 

Pulling's Practical Compendium of the Law and TTsage 

of MERCANTILE ACCOUNTS; describing the various Rules of 
Law aflecting them, the ordinary Mode in which they are entered 
in Account liooks, and the various Forms of Proceeding, and Rules 
of Pleading, and Evidence for their Investigation, at Common Law, 
in Ecpiity, Hankruplcy and Insolvency, or by Arbitration. With a 
SUPPLEMENT, cont.tining the Law of Joint Stock Companies' 
Accounts, under the Windiuir-up Acts of 1818 and 1849. By 
Alexander Pulling, Esq. of the Inner Temple, Barrister at Law. 
12uio. 9s. boards. 

Gray's Treatise on tlie Law of Costs in Actions and 

other PROCEEDlNCiS in the Courts of Common Law at West- 
minster. By John Gray, Esq., of the Middle Temple, Barrister at 
Law. Svo. 2 In. cloth. 

•#• 'J his Work enibr.iccs iht! whole modem Law nud Proctico of Costs, incladiag the 
iiniiortunt provisions of the Coiniiinii Law Procedure Act nod Ilulcs, 1052, ana the 
recent Statutes aflecting the Juri&dictiou of the Couuly Courts. 

Deane's Law of Blockade, as contained in the Judg- 
ments of Dr. Lushington ; and the Cases on Blockade decided during 
1854. By James Parkcr Deane, D.C.L., Advocate in Doctors' 
Commons. Svo. lOs. cloth. 

Coote's Practice of the Ecclesiastical Courts, with Forma 

and Tables of Costs. By Henry Charles Coote, Proctor in Doctors' 
Commons, &c. One thick Vol. Svo. 28.^. boards. 

The South Australian System of Conveyancing by Begis- 

TRATJON of TITLE ; with Instructions for the Guidance of Par- 
ties Dealing, illustrated by Copies of the Books and Forms in use in 
the Land Titles Office. By Robert R. Torrens. To which is added 
the South Australian Real Property Act, as Amended in the Sessions 
of 1858. \Vith a copious Index. By Henry Gawler, Ksq, Bar- 
rister, Solicitor to the Land Titles Commissioners. Svo. 4«. half 
cloth. 

Keyser on the Law relating to Transactions on the 

STOCK EXCHANGE. By Henry Keyser, Esq., of the Middle 
Temple, Barrister at Law. 12mo. b*. cloth. 
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Pearoe's Onide to the Bar and Inns of Gonrt.— A Gnide 

to the Inns of Court and Chancery; with Notices of their Ancient 
Discipline, Rules, Orders and Customs, Readings, Moots, Masques, 
Revels and Entertainments, including an account of the Eminent Men 
of the Honorable Societies of Lincoln's Inn, the Inner Temple, the 
Middle Temple and Gray's Inn, &c. ; together with the Regulations 
of the Four Inns of Court as to the Admission of Students, Keeping 
Terms, Lectures, Examination, Call to the Bar, &c. &c. &c. By 
Robert R. Pearce, Esq., of Gray's Inn, Barrister at Law. 8vo. 
88, cloth. 

*»* The chapters relating to the Admission of Students, the Manner of Keeping 
Tenns, the System of Legal Education, and the Calling of Students to the 
Bar, have heen corrected in accordance -with the latest Regulations of the 
Four Inns of Court. 

Oke*s Improved System of Solicitors' Book-keeping, prac- 
tically exem])lified by a Year's supposed Business, with Directions for 
Posting, Balancing, Checking, &c. Adapted to small, moderate and 
large Offices; to Partnership and Sole Concerns. By George C. 
Oke, Author of " The Magisterial Sj/nopsis," and " The Magisterial 
Formulist" 8vo. 5s. cloth. 

Archer's Index to the Unrepealed Statutes connected 

with the Administration of the Law in England and Wales, com- 
mencing with the Reign of William the Fourth and continued up to 
the close of the Session 1850. By Thomas G. Archer, Solicitor. 
8vo. 5s. boards. 

The Laws of Barbados. (By Authority.) Eoyal 8vo. 

21s. cloth. 

Greening's Forms of Declarations, Pleadings and other 

PROCEEDINGS in the Superior Courts of Common Law, with the 
Common Law Procedure Act, and other Statutes; Table of Officers' 
Fees; and the New Rules of Practice and Pleading, with Notes. By 
Henry Greening, Esq., Special Pleader. Second Edition. 12mo. 
lOi. 6d, boards. 

Hamel's Laws of the Customs, consolidated by direction 

of the Lords Commissioners of her Majesty's Treasury (16 & 17 
Vict. caps. 106 & 107); with a Commentary containing Practical 
Forms, Notes of Decisions in Leading Customs Cases, Appendix of 
Acts; also a Supplement for 1854, containing a Commentary on the 
three Acts (17 & 18 Vict. caps. 28, 29 and 122), and a Summary 
of the existing Duties and a copious Index. By Felix John Hamel, 
Esq., Solicitor for her Majesty's Customs. 1 vol. royal 8vo. 16s. cloth. 

Glen's New Instructions to Overseers, with Forms, &c. 

Foolscap folio, Is, 6d. sewed. 

Olen's New Instructions to Assistant Overseers, with 

Forms, &c. Foolscap folio. Is, 6d. sewed. 
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1 1 ' Browne's Practical Treatise on Actions at Law, em- 

bracing the subjects of Notice of Action; Limitation of Actions; 
necessary Parties to and ])roper Forms of Actions, the Consequence 
of Mistake therein ; and the Law of Costs with reference to Da- 
mages. By Rowland Jay Browne, £sq., of Lincoln's Inn, Special 
Pleader. 8vo. ] 6s, boards. 

0'Dowd*s New Practice of the Court of Chancery, as 

regulated by the Acts and Orders for the Improvement of the Juris- 
diction of Equity, 15 & 16 Vict. c. S6; for Abolishing the Office <^ 
Master, 15 & 16 Vict c. 80; and for Relief of the Suitors, 15 & 16 
Vict. c. 87 ; with Introduction, Notes, the Actp, tlie Orders, and a 
copious Index. By James O'Dowd, Esq., Barrister at Law. Second 
Edition, corrected, greatly improved, and with the decisions. 12mo. 
7f . 6d. boards. 

Onnning's Practical Treatise on the Law of Tolls; and 

therein of Tolls Thorough and Traverse ; Fair and Market Tolls ; 
Canal, Ferry, Port and Harbour Tolls ; Turnpike Tolls ; Kateability 
of Tolls; Exemption from Tolls; Remedies and Evidence in Actions 
for Tolls. By Frederick Gunning, Esq., of Lincoln's Inn, Barrister 
at Law. 8vo. 98. boards. 

Baker's Practical Compendinin of the Eecent Statutes^ 

CASES, and DECISIONS affecting the OFFICE of CORONER. 
with Precedents of Inquisitions, and Practical Forms. By Williah 
Baker, Esq., one of the Coroners for Middlesex. 12mo. 7<. cloth. 

Quain and Holroyd's New System of Common Law Fro- 
CEDURE according to the COMMON LAW PROCEDURE ACT, 
1852. By J. R. Quain, of the Middle Temple, Barrister at Law, 
and H. Holroyd, of the Middle Temple, Special Pleader. 12mQ. 
7s. ed. cloth. 

Wills on Circumstantial Evidence.^Third Edition. An 
ESSAY on the PRINCIPLES of CIRCUMSTANTIAL EVI- 
DENCE, illustrated by Numerous Cases. Third Edition. By 
William Wills, Esq. 8vo. Os, boards. 

Hertslet's Complete Collection of the Treaties and Con- 
ventions, and Reciprocal Regulations, at present subsisting between 
Great Britain and Foreign Powers, and of the Laws, Decrees, and 
Orders in Council concerning the same, so far as they relate to Com- 
merce and Navigation, Slave Trade, Post Office Communications, Copy- 
right, &c., and to the Privileges and Interests of the Subjects of the 
High Contracting Parties; compiled from Authentic Documents. By 
Lewis Hertslet, Esq., Librarian and Keeper of the Papers, Foreign 
Office. Vols. 1 to 10, 8vo. 11/. 5s. boards. 
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Fothier*8 Treatise on tlie Contract of Partnership. 

Translated from the Frencb, with Notes, by O. D. Tudor, Esq., Bar- 
rister at Law. 8vo. 5s, cloth. 

Phillips on Lirnacy. The Law relating to Lunatics, 

IDIOTS and PERSONS of Unsound Mind. By Charles Palmer 
Fhillifs, Esq., of Lincoln's Inn, Barrister at Law. Post 8vo. IBs, 
doth. 

The Law Student's Guide ; containing an Historical Trea- 
tise on each of the Inns of Court, with their Rules and Customs 
respecting Admission, Keeping Terms, Call to the Bar, Chambers, 
&c., Remarks on the Jurisdiction of the Benchers, Observations on 
the Study of the Law, and other useful Information. By P. B. Leigh, 
Esq., of Gray's Inn, Barrister at I^aw. 12mo. 6«. boards. 

Horman's Manual of the New Patent Law. A Treatise 

on the LAW and PRACTICE relating to LETTERS- PATENT for 
INVENTIONS, as altered and amended by Statutes 15 & 16 Vict. 
c. 83, and 12 & 13 Vict. c. 109, with the New Rules of Practice in 
the Offices of Commissioners of Patents, and in the Petty Bag Office 
in Chancery, and all the Cases down to the time of publication. By 
John Paxton Norman, M.A., of the Inner Temple, Barrister at Law. 
Post 8vo. 7s, 6d. cloth. 

A Treatise on the Law of Sheriff, with Practical Forms 

and Precedents. By Richard Clarkr Sewell, Esq., D.C.L., Bar- 
rister at Law, Fellow of Magdalen College, Oxford. 8vo. II. Is, 
boards. 

Swyer's Militia Laws and Eegulations. A Compendium 

of the PRINCIPAL LAWS and REGULATIONS relating to the 
MILITIA of GREAT BRITAIN and IRELAND. By Edward 
DwYER, B.A., of Lincoln's Inn, Esq., Barrister at Law. 12mo. 6s. 6d. 
cloth. 

Warren's Manual of the Parliamentary Election Law of 

the UNITED KINGDOM, with reference to the Conduct of Elec- 
tions, and the Registration Court; with a copious Index, and all the 
Statutes and Decisions down to 1857. By Samuel Warren, D.C.L., 
Q.C., M.P., and Recorder of Hull. One thick volume, royal 12mo. 
258. cloth. 

Warren's Manual of the Law and Practice of Election 

COMMITTEES, being the concluding portion of a " Manual of 
parliamentary Election Law," By Samuel Warren, D.C.L., Q.C., 
M.P., and Recorder of Hull. Royal 12mo. \5s. cloth. 

Brandt's Treatise on the Law, Practice and Procedure 

of DIVORCE and MATRIMONIAL CAUSES under the Act 20 & 
21 Vict. c. 85 ; containing the Act, also the Rules, Orders, and Forms 
issued thereunder ; together with Precedents. By Williah Brandt, 
of the Inner Temple, Barrister at Law. 12mo. 7s, 6d, boards. 
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HOUBB OF I/>RDB REPORTS. 

REPORTS of CASES decided in the HOUSE of LORDS 

on Appeals and Writs of Error, Claims of Peerage and Divorces. 
By Charles Clark, Esq., of the Middle Temple, Barrister at Law. 
{Bi/ appointment of the House of Lordn.) 

Vols. I., II., HI.', IV.. v., VL and VII.. and Vol. VIIL, Part L, con- 

taining all the Cases decided from 1847 to 1861. 

(There l^eports will be regularly continued.) 



SWABEY AND TRISTRAM'S 

PROBATE, DIVORCE AND MATRIMONIAIi CAUSES 

REPORTS. (By Autborlty.) 

REPORTS of CASES decided in the COURT of PRO- 
BATE and in the COURT for DIVORCE and MATRIMONIAL 
CAUSES. By Dr. Swabey, D.C.L., Advocate, and Barrister at Law 
of Gray's Inn, and Dr. Tristram, D.C.L., Advocate in DoctorB' 
Commons, and of the Inner Temple. Vol. I. in Five Parts. Price 
21. 4s. sewed. 

" I'he actual practitioners in the Court must have this, which is the oJSeiml aH of 
Ileportik. and other members of the profession would do well to be provided with them, 
secini; that the Court will net on its authorized Reports rather than on the unauthorisea 
ones, should there be any discrepancy between them.'*— Lav CAroniele. 

{These Reports will he regularly con tinuetl.) 



DR. ROBINSON'S NEW ADMIRALTY REPORTS. 

REPORTS of CASES argued and determined in the 
HIGH COURT of ADMIRALTY, commencing with the Judg- 
ments of the Right Honourable Stephen Lushington, D.C.L. By 
William Robinson, D.C.L. Advocate. 

Vols. I. and II., and Vol. HI. Parts I. and II. containing Cases decided 
from Michaelmas Term, 1833, to Trinity Vacation, 1850. 4/. 7s. 6d, 
sewed. 



SWABEY'S ADMIRALTY REPORTS. 

REPORTS of CASES determined in the HIGH COURT 
of ADMIRALTY, commencing Michaelmas Term, 1855. By M. C. 
Merttins Swabey, D.C.L., of Doctors' Commons, and of Gray's 
Inn, Barrister at Law. In 1 Vol. containing 3 Parts. Price 34s. 
sewed. 

(These Reports will becontimted by Vernon Lushington, Esq., of the 
Inner Temple, Barrister at Law.) 
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THE LAW MAGAZINE AND LAW BEVIEW. 

(NEW SERIES.) 

The two Quarterly organs of the Legal Public, and of those con- 
cemed in the administration and enactment of the Laws of the United 
Kingdom, have, since May, 1856, with great advantage, been amalga- 
mated under one management— that of the Editors of the Law Maoa- 
£INE. From that time to the present, it has been the endeavour of the 
j H publishers to redeem the pledge given three years since, that this peri- 
odical should be rendered worthy of the support of the practising lawyer 
— whether barrister or solicitor — of the jurist, the legislator, and the 
magistrate. 

Of late the mercantile community has taken an active part in the 
amendment of the laws relating to property and commerce. Within the 
pages of the Law Magazine and Law Review, the commercial public 
will find registered, from time to time, the progress made in the discus- 
sion of these subjects. 

The laws affecting our Colonies and Dependencies, whether origi- 
nating in the British Parliament, or emanating from the local Houses of 
Assembly, have possessed, and in future will command still more, the 
zealous attention of the Editorial Staff. 

American Legal Literature, in its concurrent progress with our 
own, justly excites strong interest in the English jurist ; and the Law 
Magazine and Review has hitherto dedicated, and will continue to 
devote, a portion of its space to the consideration of the works of our 
learned brethren in the United States. 

•»• The authorized publication of the Papers and Reports of the Law 
Amendment Society is confined to this periodical. The Editors of the 
Latv Magazine and Review must not, however y be understood as neces- 
sarily concurring in the views thus emanating from the Society, 

Published Quarterly in February, May, August & November, at 5s, 



The Law Magazine and Law Review, No. XXL, contains : — 

I. The Essays and Reviews considered in relation to the legal liabilities of 
tlie Writers.— II. Recent Works on the Statutory Jurisdiction and General 
Orders of the Court of Chancery.— III. Anderson's Case.— IV. Lord Bacon. 
—V. Smith's Manual of Equity. — ^VI. Ancient Law.— VII. Journal of a 
Gloucestershire Justice, a.d. 1715 — 1756.— VIII. The Emperor of Austria 
and King of Hungary v. Day and Kossuth.— IX. The Bankruptcy and 
Insolvency Bill, 1861. — X. Further Remarks on Lord Cochrane's TriaU— 
Events of the Quarter. — Notices of New Law Works, &c. &c. Sec. 

London : Butterworths, 7, Fleet Street, E. C, Law Publishers to the 
Queen's Most Excellent Majesty. 



*»* An Annual Subscription of 20s., if paid in advance io the Publishers, will 
ensure the Law Magazine a»» Law Revtew being sent postage free to any part of 
the Kingdom for the period of one year, or it may be ordered of any Bookseller. 

Communications for the Editor may be addressed to the care of Messrs. 
Butterworth, to whom also Advertisements intended for insertion 
should be sent. 
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PREPARING FOR PUBLICATION 

BY MESSRS. BUTTERWORTH. 
Qke'8 Magisterial Formnlist— Third Edition. 

Oke*8 Magisterial Laws of London.— in One small vol. i 
A Gnide to International Law.— By l. Hertslet. Esq. ] 
Lectures, Elementary and Familiar, on T^giig^ La^ 

Jamei FRAXciLLoy, Esq., County Court Judge. Third Series. In 8t< 

The Practice of the Lord Mayor*s Court.— By w. Br^ 

Esq., Barrister, and of the Lord Mayor's Court OfBce. In 8vo. 

Gael's Legal and Oeneral Composition.-'SEcoND Ee 

With Precedents. In 8vo. 

Oke's Handy Book of the Game Laws.— i2mo. 

Wills' Circumstantial Evidence.— Fourth Edition. Ir 

The Law of Inland Carriers, especially as reg^ulat< 

the Railway and Canal Traffic Act, 18.54. By Edmund Powell, Esq., of 
College, Oxford, M.A., and of the Western Circuit, Barrister. Author of 
ciples of the Law of Evidence." Sccokd Edition, almost re-written. In 

Comer's Crown OfBlce Practice.— Second Edition. 
Hertslet's Commercial Treaties.— The iith Vol. in 8vo. 

Imprinted at London, 

uvmher Seuen in Flete strete within Temple ba 

wliylom the signe of the Hande and starre, 

and the Hovse where liued Richard Tottel, 

printer %u J&pecial patents of t^e toites of t^e CTommon 

in the seueral reigns of 

Kng Edw. VL and of the qvenes Marye and Elizabeth, 
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